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Liens on Na- 
tional Bank 
Stock. 


The New York Court of Ap- 
peals has reversed the de- 
cision of the appellate division that a 
national bank may create by by-law, a 
valid lien on its stock for indebtedness of 
stockholders, and that where a notice of 
such lien is printed in the certificates, a 
purchaser of the stock from an indebted 
stockholder takes the same subject to the 
bank’s lien. The national bank act ex- 
pressly prohibits the making of loans bya 
national bank upon the security of its 
shares of stock and the supreme court of 
the United States once held that a bank 
could not acquire a valid lien upon its 
stock for debts incurred by stockholders. 
But later decisions of the same tribunal in 
cases of loans by national banks upon pro- 
hibited security—e.g. loans upon real es- 
tate security—adjudged the right of the 
bank to enforce the security against the 
borrower, holding that the violation of 
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the law in such a transaction was a matter 
solely between bank and government, and 
the security was not invalidated. The 
appellate division, in the light of these 
decisions, held that it was competent 
for a national bank to create a valid lien 
upon its stock, by way of security for a 
stockholder’s indebtedness, notwithstand- 
ing the statutory prohibition; that such 
lien security was valid and enforceable 
upon the stock, and the violation of law 
in making a loan upon such prohibited se- 
curity was solely a matter of government 
cognizance. 

The New York court of appeals now 
reverses this decision, in an opinion which 
we publish in this number. In brief, a 
distinction is drawn between prohibited 
transactions of loan where the bank has 
acquired and holds the security upon an 
executed contract, and similar prohibited 
loans where the bank has taken no secur- 
ity, but has sought to create, and asks 
the court to enforce, a lien upon an im- 
plied executory contract, in the face of 
the statute which provides that it shall 
not have such a lien or take such a secur- 
ity. In the former class, the court will 
leave the parties where it finds them, and 
will decline to interfere to benefit the bor- 
rower, by invalidating the security, to the 
prejudice of the stockholders and credit- 
ors of the bank; but in the latter class, 
the court will not help create the security 
by declaring a lien in favor of the bank 
against a third person, when the transac- 
tion upon which such a claim of lien is 
based, is prohibited by law. In view of 
this distinction, if a national bank makes 
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a loan upon real estate security, acquiring 
the security by way of mortgage, or makes 
a loan upon the security of its shares, ac- 
quiring the shares by way of pledge—both 
transactions being unauthorized and pro. 
hibited by the national bank act—the 
courts will, nevertheless, permit the bank 
to enforce the security; but where a loan 
is made without receiving any tangible 
security, but merely in reliance upon an 
attempted right of lien asserted without 
authority of law, the courts will not recog- 
nize any such lien, in favor of the bank 
against parties dealing in its shares. The 


full opinion is worth a careful reading. 


If A owes his banker 
$10000 and pays him 
$5,000 thereon, and then becomes bank- 
rupt within four months from the time of 
such payment, the banker will not be per- 
mitted to prove his debt against A in the 
bankruptcy proceedings, nor receive from 
the estate of the bankrupt a dividend 
thereon, without first surrendering the 
$5,000. It doesn’t matter that A was 
perfectly solvent when he paid the $5,000, 
or if insolvent, that the creditor was 
ignorant of that fact and received the 
payment in perfect innocence; A’s sub- 
sequent bankruptcy within four months 
will necessitate that the money be re- 
funded by the creditor, or the alternative 
accepted of being debarred from proving 
his claim against A. Such is the effect 
of the decision recently rendered by the 
United States Circuit Court of Appeals 
in Indiana, and it is a ruling of consider- 
able importance to bank.rs and business 
men. Elsewhere in the JOURNAL we pub- 
lish a letter written by a firm of Indiana 
attorneys concerning this decision, in 
which its exact effect upon banking and 
business transactions is fully explained. 
Concerning the reason for the decision, 


Partial Payment 
by Insolvent. 
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Judge Jenkins, speaking for the United 
States Circuit Court of Appeals, says: 

‘“‘Congress has seen proper to provide 
that the trustee in bankruptcy may re- 
cover preferences in the event, only, that 
the creditor had reasonable cause to be- 
lieve that a preference was intended. It 
was not designed to interrupt the usual 
course of business, Or to compel a credi- 
tor to pay back that which he had inno. 
cently received. This, however, does not 
conclude the case. When acreditor, who 
has in fact received a preference, comes 
into the court of bankruptcy seeking to 
share with other creditors in the estate of 
the bankrupt, he must come, if at all, 
upon the conditions that the law imposes. 
It is the fundamental principle of the 
bankruptcy law that ‘equality is equity.’ 
While the law will not interfere with you 
with respect to that which you have re- 
ceived and because you received it inno- 
cently, yet if you come to the court ask- 
ing that you may share with the other 
creditors in the remaining estate of the 
bankrupt, you must surrender the prefer- 
ence which you have received, however 
innocéntly, for he who seeks equity must 
do equity. When you ask the court to 
give you a further share of the estate, you 
must be content to place yourself upon 
an equality with the other creditors, and 
that only can be done by a surrender of 
the preference.” 


Mareh Marchexportationsare largerthan 
Exports. those of any corresponding month 
in our history and double the average 
for the month of March during the decade 
ending with 1896. The total exports of the 
month, as shown by the figures just re- 
ported by the Treasury Bureau of Statis- 
tics, are $134,313,348, against $104,559,- 
689 in March of last year, $75,574,185 in 
March, 1896, and $66,516,571 in March, 
1893. Thus the exportations of March, 
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1900, are more than double those of 
March, 1893, and 25 per cent. greater 
than those of March of last year, and, as 
already stated, are larger than those of 
any preceding March in our history. 
Indeed the reports of the Bureau of 
Statistics show but one month (December, 
1898) in the history of the export trade 
of the United States in which the total 
exportation was as large as that of 
March, 1900, the month of December 
usually being the heaviest export month 
of the year. 

Not only are the March, 1900, exports 
the heaviest in the history of our foreign 


commerce, but the total for the nine . 


months ending with March is also greater 
than that of any corresponding nine 
months in the history of ourexports. The 
total exportations in the nine months 
ending with March, 1900, are $1,053,832,- 
675, against $947,919,405 in the corre- 
sponding months of last year, $925,905,- 
326 in the corresponding months of 1897, 
and $515,499,635 in the corresponding 
months of 1886, having thus doubled in 
15 yearsand increased over 53 per cent. 
since 1896, 

The steady increase in exportations is 
the more remarkable in view of the fact 
that exports of agricultural products are 
only about the same as those of the cor- 
responding months of last year, the nota- 
ble increase of more than roo million dol- 
lars in the nine months in question being 
largely in manufactures. In the eight 
months ending with February (the details 
for March not yet being completed) the 
exports of agricultural products were 
practically the same as those of the cor- 
responding eight months of the preced- 
ing year, while those of manufactures 
showed anincrease of 61 millions dollars. 

These astonishing figures of the March 
exportations make it apparent that the 
total exports of the fiscal year 1900 will 
exceed those of any preceding year in our 
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history, since for the nine months of the 
fiscal year for which the figures are now 
at hand, the total exports are 105 million 
dollars greater than those of the corre- 
sponding months of any preceding year. 
It seems probable that the total exports 
of the year will reach one billion, 300 
million dollars and that manufactures will 
supply fully 400 millions of this vast 
sum, 


Negligent 


It is a very convenient prac- 
Collection. 


tice for banks to send checks or 
certificates of deposit direct to the drawee 
or maker respectively, for payment and re- 
mittance, but the courts almost univer- 
sally hold that this isdone at the risk of 
the sender, and ‘at his loss where the 
payor defaults. The latest case of this 
nature comes from the Michigan courts 
and is published in this number. A Chi- 
cago bank received for collection a certi- 
ficate of deposit issued by a private 
banker at Burr Oak, Mich., the latter 
being the only banker at Burr Oak, The 
Chicago bank ascertained that a bank in 
Detrvit was the correspondent of the Burr 
Oak bank, and the certificate was sent to 
the Detroit bank,which forwarded it to the 
issuing banker, believing him perfectly 
responsible. The latter, upon receiving 
the certificate, promptly failed without 
remitting, leaving an estate worth 8 cents 
on each dollar of his liabilities, notwith- 
standing R. G. Dun & Co. rated him 
at from $30,000 to $35,000. This, by the 
way, was a very ungrateful proceeding 
upon his part towards the Dun people, 
rudely shattering their implicit confidence 
in him, as well as tending to undermine 
the confidence which other people have in 
their ability to correctly estimate and 
report the true condition of a man’s finan- 
cial affairs. 

The issuing banker having failed with- 
out remitting, the loss of the amount, in 
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the ordinary course of affairs, would have 
been that of the Detroit bank, but in this 
particular case, the court read over the 
correspondence of the Chicago bank with 
the Detroit bank connected with the send- 
ing of the item, and spelled out there- 
from, an instruction or authorization by 
Chicago to Detroit to send the certificate 
direct tothe maker, which it held, absolved 
the Detroit bank from liability for pur- 
suing this method and placed the loss upon 
the Chicago institution. 

A perusal of the letters of instruction 
and printed enclosures used by the Chi- 
cago bank in forwarding the item to De- 
troit, set forth in the opinion, affords an 
instructive insight into some of the 
methods pursued in collecting commer- 
cial paper. The Chicago bank, in this 


instance, could itself have forwarded the 
certificate of deposit direct tothe maker, 
but knowing nothing of him and _ presum- 
ing that the Detroit bank knew all about 
his financial responsibility, it adopted the 


safer method of sending it through that 
bank. If it had merely sent the paper to 
that bank, without the use of language 
indicating that the latter should send it 
direct, the Detroit bank would have done 
so on its own responsibility; as it was, 
the Chicago bank assumed the responsi- 
bility and the loss, 


Stopping a 


In New York, and many other 
Check. 


states, if a man pays out his 
check on his banker, and then changes 
his mind, he can rush around to the latter 
and stop its payment, and then have his 
dispute with the holder concerning the 
propriety of such action, without the bank 
being at all involved. Not so in Illinois. 
There a check constitutes an assignment 
of the deposit, rendering the bank liable 
for the amount if it refuses to pay when in 
funds, and the drawer has no power to 
countermand payment. We have a re- 
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minder of this doctrine in an Illinois case 
published in the present issue, wherein ‘t 
is held that after a check passes into the 
hands of a bona fide holder, payment 
cannot be countermanded by the drawer, 
and if there is no defense to the check in 
the hands of the payee, he stands in as 
‘safe a position as his assignee would, and 
the maker cannot undo the transaction by 
notifying the bank not to pay. 


Recent 


At its present session, the 
Legislation. 


New York Legislature has 
passed several laws affecting the banking 
interests. By an act which became a law 
February 26, the law relative to the secu- 
rities in which deposits in savings banks 
may be invested was further amended. 
An act, approved March 7th, amends the 
Banking Law relative to annual meetings 
and election of directors of banks; and 
an act approved March 14th, amends sec- 
tion 29 of the Stock Corporation Law by 
making the books of account of banks 
presumptive evidence of their contents. 
All these acts took effect immediately 
from the time they became laws. Their 
full text is published in this issue of the 
JOURNAL. 


Pledge of Col- 


The important opinion 
lateral Securities. 


of the Attorney-General 
of the United States relative to war rev- 
enue taxation in the pledging of collateral 
securities and the instruments used there- 
in, rendered March 2oth, is published in 
full herein. It will be found useful read- 
ing by many bankers. 

Commissioner Wilson has since issued 
a set of rulings with regard to taxation on 
loans secured by pledges of collateral, in 
accordance with this opinion, and these 
will be published in the May issue of the 
BANKING LAW JOURNAL, 
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A COURSE OF STUDY 
OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED IN NEW YORK, CONNECTICUT, COLORADC, FLORIDA, VIRGINIA, MARYLAND, MAS- 
SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WISCON- 
SIN, NORTH DAKOTA, RHODE ISLAND AND THE DISTRICT OF COLUMBIA, 


Embracing special reference to the changes thereby wrought in the former law 
of the subject in all the above states—Commenced in June number. 


NOTE.—As enacted in New York, the Negotiable 
Instruments law is divided into nineteen articles as 
follows: 
1. GENERAL PROVISIONS (Sections 1—17) 
2e NEGOTIABLE INSTRUMENTS: Form and interpre- 
tation (20—42) 

. Consideration (so—s5) 

. Negotiation (60—80) 

- Rights of hoider (go—98) 

. Liabilities of parties (110—119) 

. Presentment for payment (130—148) 

. Notice of dishonor (160—189) 
Discharge (200—206) 
BILLS OF EXCHANGE (210—215) 

. Acceptance (220—230)) 

. Presentment for acceptance (240—248) 

. Protest (260—268) 

. Acceptance for honor (280—290) 

. Payment for honor (300—306) 
Bills 1n a set (310—315) 

. PROMISSORY NOTES AND CHECKS (320—325) 
Notes given for patent rights (330—332) 
Laws repealed: When takes effect (340—341) 

The provisions of the law naturally fall under four 
general classifications. 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

d. Promissory Notes and Checks. 

The text of the law is the same in all the states(with 
some slight exceptions which will be noted) but the 
numbering of the sections, and in some states of the 
articles, is not uniform. There is, however, the same 
continuity of articles and text, except that in some 
instances “General Provisions” follow, instead of 
precede, the remainder of the act. By following this 
course of study with reference tothe New York act, 
asabove outlined, the reader in each state can apply 
the same to the law of his own state. 


In our last number we considered in 
detail the provisions of section 33 which 
applied to instruments, incomplete be- 
cause of blanks unfilled, which ha _ been 
DELIVERED with the intention that, when 
completed, the paper should be a negoti- 
able instrument; and we saw, thereunder, 


that although the original taker of an in- 
complete instrument should exceed his 
authority and fill it up in a way different 
from that agreed upon or contemplated 
by the maker, it would still be enforceable 
in the hands of a bona fide holder for 
value, who took it without knowledge 
that the authority to fill the blanks had 
been exceeded. The following section, 
34, treats of incomplete instruments Nor 
DFLIVERED, declaring such instruments, if 
completed and negotiated without au- 
thority, invalid in any hands. The sec- 
tion provides: 


§$ 34. Incomplete Instrument Not De- 
livered.—Where an incomplete instrument 
has not been delivered it will not, if com- 
pleted and negotiated without authority, 
be a valid contract in the hands of any 
holder, as against any person whose sig- 


nature was placed thereon before de- 
livery. 


Here, we see, in the case of instru- 
ments, incomplete in form, the essential 
of DELIVERY being lacking, even bona 
fide takers are not protected. The Eng- 
lish case of Baxendale v. Bennett, L. R. 
3 Q. B. Div. 525, may be cited as affording 
an illustration of instruments of this na- 
ture. One Bennett gave H his blank ac- 
ceptance and authorized H to fill in his 
name as drawer, and use it for the pur- 
pose of raising money on it. After- 
wards H, not requiring the accommoda- 
tion, returned the paper to Bennett in the 
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same state in which he had received it 
from him. Bennett then put it into a 
drawer, which was not locked, of his 
writing table at his chambers, to which 
his clerk, laundress, and other persons 
coming there had access. The paper was 
afterwards stolen and filled up by one C 
with his own name as drawer, on Bennett, 
payable to order, at three months’ date, 
was indorsed in blank by C, and also by 
another C, from which last named in- 
dorser it was taken by Baxendale, before 
maturity, for a valuable consideration, 
without notice of the fraud. Baxendale 
having sued Bennett as acceptor, the 
court held he could not be held liable on 
the bill, even to a bona fide holder. Bram- 
well, L. J., gave as his reasons, that a 
crime had been committed in the theft of 
the paper, without which it could not 
have been complete and no one could have 
been defrauded. Even if Bennett was 
negligent, his negligence was not the 
proximate or effective cause of the fraud. 
Brett, L. J., gave as the ground for hold- 
ind the defendant not liable, that after 
thereturn of the blank acceptance by H, 
he had never authorized any one to fill in 
a drawer’s name, and he had never issued 
the acceptance intending it to be used as 
such. Hesaid: ‘‘Where a man has signed 
a blank acceptance, and has issued it, and 
has authorized the holder to fill it up, he 
is liable on the bill, whatever the amount 
may be, though he has given secret in- 
structions to the holder as to the amount 
for which he shall fill it up; he has en- 
abled his agent to deceive an innocent 
party, and he is liable. Sometimes it is said 
that the acceptor of such a bill is liable 
because bills of exchange are negotiable 
instruments, current in like manner as if 
they were gold or bank notes; but 
whether the acceptor of a blank bill is 
liable on it depends upon his having is- 
sued the acceptance intending it to be 
used. Nocase has been decided where 
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the acceptor has been held liable if t! 
instrument has not been delivered by t) 
acceptor to another person.” 

This language illustrates the distinctic 
between cases under sections 33 an: 
those under section 34. In the first class, 
the incomplete instrument has been pbi- 


‘ LIVERED, with authority to fill blanks, anc 


with the intention that it shall be a nego- 
tiable instrument, and although the au- 
thority is exceeded, bona fide holders are 
protected; but in the last class, the in- 
complete instrument has NEVER BEEN DE- 
LIVERED, no authority has been conferred 
to fill up and complete the instrument, no 
intention has existed that it should be a 
negotiable instrument, and here, where it 
is stolen, filled up and negotiated, bona 
fide holders, representing the commercial 
world, are not protected, but must, them- 
selves, be the sufferers by the fraud and 
deception. 

We now approach the important sub- 
ject of delivery, as a requisite of a nego- 
tiable instrument. The instrument being 
complete in form (or incomplete, with au- 
thority to fill blanks), is still incomplete 
as a negotiable instrument until it has 
been delivered. This is the final step; 
the finishing touch, so to speak. The 
subjected is regulated by the following 
section: 


§$ 35. Delivery; When Effectual; When 
Presumed.—Every contract ona nego- 
tiable instrument is incomplete and re- 
vocable until delivery of the instrument 
for the purpose of giving effect thereto. As 
between immediate parties, and as regards 
a remote party other thana holder in due 
course, the delivery, in order to be effec- 
tual, must be made either by or under the 
authority of the party making, drawing, 
accepting or indorsing, as the case may 
be; and in such case the delivery may be 
shown to have been conditional, or for a 
special purpose only, and not for the pur- 
pose of transferring the property in the 
instrument. But where the instrument is 
in the hands of a holder in due course, a 











valid delivery by all parties prior to him 

so as to make them liable to him is con- 
clusively presumed. And where the in- 
strument is no longer in the possession 
of a party whose signature appears 
thereon, a valid and intentional delivery 
by him is presumed until the contrary is 
proved. 

This section puts very plainly the main 
rules upon the subject. As to all takers 
other than ‘holders in due course,” any 
defects in delivery may be shown to defeat 
the apparent obligation of the instrument. 
“But where the instrument is in the hands 
ofa holder in due course, A VALID DE- 
LIVERY by all parties prior to him, so as to 
make them liable to him, 1s CONCLUSIVELY 
PRESUMED.” This is an important pro- 
vision. While it does not apply to protect 
a bona fide holder, in the case of an in- 
complete undelivered instrument, complet- 
ed and negotiated without authority (the 
class described by section 34), it ap- 
pears that where the instrument is com- 
plete in form and gets out into the hands 
of a bona fide holder, by theft or other 
unintentional means, without any actual 
delivery, such bona fide holder will, never- 
theless, be protected, and a valid delivery 
will be conclusively presumed. 

A citation of the decision of the Su- 
preme Court of Minnesota in Kinyon v. 
Wohlford, 17 Minn. 239 (based on other 
authorities), illustrates the common law 
rule upon this point. In that case the 
action was upon a promissory note pay- 
able by its terms to C. W. Stevens, or 
bearer, and signed by the defendant. The 
plaintiff was a bona fide holder of the 
note, having purchased the same before 
maturity in good faith, without notice and 
for value. The only defense urged was 
that there was no DELIVERY of the note to 
any person by or on behalf of the defend- 
ant; that for want of delivery it was not 
the note of defendant, and he was not 
liable thereon, even to a bona fide holder. 
The court quoted the following propo- 
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sition as upheld by numerous authorities: 
“A bona fide holder for value, without 
notice, is entitled to recover upon any 
negotiable instrument which he has re- 
ceived before it has become due, notwith- 
standing any defect or infirmity in the 
title of the person from whom he derived 
it; as, for example, even though such per- 
son may have acquired it by fraud, or 
even by theft, or by robbery;” and the 
court held: 

The fact that there has been no de- 
livery of the instrument by or for 
the maker or by or for an indorser 
through whom the holder must claim, 
is a defect or infirmity of title within 
the meaning of the rule above cited, 
a rule which is said to be laid up among 
the fundamentals of the law. 

But the authorities have not been en- 
tirely uniform to this effect. In Burson 
v. Huntington, 21 Mich. 415, the Supreme 
Court of Michigan held that the delivery 
of a promissory note by the maker is 
necessary to a valid inception of the 
contract and that the possession of a 
promissory note by the payee or in- 
dorser is prima facie evidence of a de- 
livery. But if it appear that the note has 
never been actually delivered and that 
without any confidence, or negligence or 
fault upon the part of the maker, but by 
force or fraud, it was put in circulation, 
there can be no recovery upon it, even 
when in the hands of an innocent holder. 
If such a doctrine of non-protection of a 
bona fide holder of a negotiable instru- 
ment, complete in form, which without 
delivery, by theft or otherwise, has come 
into circulation, has heretofore prevailed 
in any of the states in which the Negoti- 
able Instruments Law is now enacted, 
the rule stated in section 35 that where 
the instrument is in the handsof a holder 
in due course, a valid delivery is con- 
clusively presumed, now effects a change 
in this particular. 





240 


Concerning the general presumption of 
delivery, the act provides that ‘‘where the 
instrument is no longer in the possession 
of a party whose signature appears there- 
on, a valid and intentional delivery by 
him is presumed until the contrary is 
proved,” and, as we have seen, it is only 
when the possession is that of a bona fide 
holder, that this presumption is conclu- 
sive, and cannot be disproved. 

There are in existence many interesting 
and instructive cases illustrating various 
questions which have arisen concerning 
delivery. As to the manner of delivery, 
for example, it is not necessary that the 
instrument be actually handed by one 
person, to another. It is a sufficient de- 
livery if the paper be mailed to the payee’s 
address. Delivery, furthermore, may be 
constructive, as well as actual. An order 
directing delivery of the instrument by 
the person who holds it in escrow, or as 
collateral, will be equivalent to an actual 
delivery of the paper. Sometimes the 
time when an instrument is delivered be- 
comes a matter of importance, when the 
question of the execution or delivery of 
an instrument on Sunday is involved, as 
Sunday contracts are prohibited by 
statute in most of the states. All ques- 
tions concerning delivery, not expressly 
provided for in the act, are governed by 
the rules of the law merchant. 

We have now reviewed the provisions 
of the act governing the form of a nego- 
tiable instrument, and its completion by 
delivery. But sometimes negotiable paper 
is executed when the mind is “muddy” or 
clouded, or abstracted, and the law comes 
to the aid of the instrument by the fol. 
lowing rules of construction, designed to 
make its meaning clear and certain, and 
the same to all. 


§ 36. Construction where Instrument is 
Ambiguous.—Where the language of the 
instrument is ambiguous or there are omis- 
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sions therein, the following rules of con- 
struction apply. 

1. Wherethe sum payable is expresse 
in words and also in figures, and there 
a discrepancy between the two, the su» 
denoted by the words is the sum payable; 
but if the words are ambiguous or uncer- 
tain, reference may be had to the figures 
to fix the amount; 

2. Where the instrument provides for the 
payment of interest, without specifying the 
date from which interest is to run, the in- 
terest runs from the date of the instru- 
ment, and if the instrument is undated, 
from the issue thereof; 

3. Where the instrument is not dated, 
it will be considered to be dated as of the 
time it was issued; 

4. Where there is a conflict between the 
written and printed provisions of the in- 
strument, the written provisions prevail: 

5. Where the instrument is so ambigu- 
ous that there is doubt whether it is a bill 
or note, the holder may treat it as either 
at his election; 

6. Where a signature is so placed upon 
the instrument that it is not clear in what 
capacity the person making the same in- 
tended to sign, he is to be deemed an in- 
dorser; 

7. Where an instrument containing the 
words “I promise to pay” is signed by 
two or more persons, they are deemed 
to be jointly and severally liable thereon. 


The first subdivision treats of discrep- 
ancies between the words and figures de- 
noting the sum payable. ‘The theory or 
presumption of the law evidently is thata 
man is more accurate in writing words, 
than mere figures and where there is a 
conflict between the two, the words ex- 
press the sum payable. A check recently 
came to the BANKING Law JouRNAL in 
payment of a subscription, wherein the 
sum was correctly written “four dollars,” 
but in the lower left-hand margin, the fig- 
ures were “$4,000.” The figures were 
corrected by the payee in lead pencil, and 
the check was deposited aud collected as 
one for four dollars only. The subdivision 
further provides that if the words are am- 
biguous or uncertain, reference may be 
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had to the figuresto fix the amount. The 
following instances taken from decided 
cases under the law merchant, will illus- 
trate how this provision may operate. A 
promissory note read, ‘‘Four monthsafter 
date, I promise to pay to the order of the 
Michigan Mutual Life Insurance Company 
- dollars,” etc. while in the margin, 
the figures $147.70 were written. The 
note was held a complete instrument, 


promissing to pay $147.70, and enforce- 
able for that amount (123 Ind. 411). A 
note promised to pay ‘‘tdee hundred dol- 
lars,” the marginal figures being ‘‘$300.” 
Held, good for $300. (2 


Allen [Mass.] 


The second subdivision concerns an in- 
strument promising to pay the amount 
with interest, but without specifying the 
date from which interest is to run. The 
provision is, that the interest runs from 
the date of the instrument, But in some 
cases, the instrument may not be dated. 
We have seen by section 25 that the valid- 
ity and negotiable character of an instru- 
ment are not affected by the fact that it 
is not dated. If the instrument is undated 
the interest runs from the time it was 
issued. 

The third subdivision provides for the 
case of undated instruments: they are 
considered to be dated as of the time they 
were issued. 

Let us here briefly group the various 
provisions concerning date, which have 
heretofore been separately considered, 
and notice their bearing in the present 
connection, First, an instrument is valid 
and negotiable though undated (sec. 25). 
But it is very imperfect, nevertheless, 
without a date; and when an instrument 
payable at a fixed period after date, or an 
acceptance payable at a fixed period after 
sight, is issued undated, the holder has 
authority to insert the true date; and 
even if a false date is inserted, bona fide 
holders will be protected, the false date 
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as to them being considered as the true 
date (sec. 32). But if the instrument re- 
mains undated, then it will be considered 
to be dated as of the time it was issued, 
and if it provides for interest, such inter- 
est will run from that time (Present sec- 
tion). Of course, in ascertaining whenan 
instrument, not dated by the issuer nor 
by subsequent authorized holders, was is- 
sued, in order to determine the time of 
the running of interest, or other matters 
dependent upon the time of issue, outside 
evidence must be given on this point, the 
instrument, itself, not furnishing the nec- 
essary information, 

Subdivision 4 provides for cases of con- 
flict between the written and printed 
language of an instrument. The written 
language, of course, prevails. But so far 
as the printed matter can be reconciled 
with the written by any reasonable con- 
struction, it cannot be rejected. 

The provision of subdivision 5 is that 
whefe the instrument is so ambiguous 
that there is doubt whether it is a bill or 
note, the holder may treat it as either at 
his election. It is difficult for the mind to 
conceive an illustration of sucha hybrid, 
but instruments of this nature are some- 
times met with in commercial circles. 
Here is one: 


$350. 
Bloomington, [Il., April 23, 1891. 
Thirty days after date, pay to 


the order of E. D. Babbitt, $350, 
| for value received. 


Funk & Lackey. 


Babbett sued Funk & Lackey on this 
instrument as upon a promissory note. 
The defense urged it was not a note or 
even a promise to pay, and not being ad- 
dressed to any one, did not constitute a 
draft or order, and in effect, amounted to 
nothing more than a blank piece of paper. 
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The court held, while the instrument 
was irregular and informal, it was not 
void. A person may draw a bill upon 
himself, payable to a third person, in 
which case he is both drawer and drawee. 
Here the firm drew a bill, but did not ad- 
dress it to any third person; it was 
therefore, in legal effect, addressed to 
themselves as drawees, and the signature 
of the firm bound them both as drawers 
and acceptors. ‘The instrument was an 
inland bill of exchange to which the firm 
sustains the triple relation of drawers, 
drawees and acceptors. Moreover the 
drawers and drawees being the same, the 
bill was in legal effect, a promissory note, 
and might be treated either as a note, or 
as a bill, at the holder’s option, and en- 
forced as either instrument. (Funk v. 
Babbitt, 156 Ll. 408.) 

Sometimes the instrument is executed 
in the regular form of a promissory note, 
the maker promising to pay the payee, or 
order, a certain sum; but inthe margin 
it is addressed to a third person, as 
if it were a draft, and accepted by such 
third person. All such instruments come 
under the provisions of the above subdi- 


_ ing signatures. 
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vision, enlarging, rather than restricti: 
the holder’s ability to enforce, by author 
izing him totreat it either as a promissery 
note, ‘or a bill of exchange, as best serve 
his interests. 

The sixth subdivision treats of confus- 
Where the signature is so 
placed that it is not clearin what capacity 
the person intended to sign, he is to be 
deemed an indorser. Sometimesa prom- 
issory note is executed by A to B, and C 
will write his name across the face. Some 
courts have held C to be a joint maker. 
Under the above provision, he would be 
an indorser, and discharged from liability, 
if the note was not presented to A at 
maturity and due notice of dishonor given 
him. 

The final subdivision, 7, provides that 
when an instrument containing the words 
“T promise to pay” is signed by two or more 
persons, they are deemed to be jointly 
and severally liable thereon. ‘This is the 


rule which has been laid down by the 


courts in many cases. Such a note is not 

alone the joint note of all the makers, but 

also the several obligation of each one. 
(CONTINUED IN NEXT NUMBER.) 





SENDING MONEY BY MAIL. 


Senator McMillan in the Senate and 
Representative Lentz in the House have 
introduced bills designed to afford an easy 
and inexpensive means of transmitting 
money by mail. They provide that all 
United States and national bank notes, 
silver certificates and treasury notes of $1, 
$2 and $5 denomination, shall be replaced 
by new notes to be known as ‘United 
States Post Check Notes.” Fifty million 
of United States notes of denominations 
above $10 shall be replaced with a like 
amount of fraction.] post check notes 


from five to fifty cents. The face and 
back of the notes are to make them “pay- 
able to payee named hereon,” in place of 
the present inscription, ‘‘payable to bearer 
on demand,” ana the face of the notes 
shall have a blank space to insert the 
name of the payee, with space for receipt 


and stamp. The holder of any such post 
check, by inserting the name of a payee 
and fixing a postage stamp, may forward 
the same by mail to the designated payee 
and it is redeemable at the postoffice 
named. The checks are then canceled 
and new checks issued, 




















Editor: 

1. If the acceptor of a draft, in accepting it, 
nakes it payable at a bank in some other place 
than the one stated in the draft as his residence, 
s it a “good” acceptance or is it a restrictive or 
jualitied acceptance? 

2. Is the holder or owner obliged to accept 
such an acceptance? 

3. Does suchan acceptance change the terms 
of the draft and thus release the party who 
draws the draft, and indorsers thereon? 

4. Would protest made after due demand at 
bank where draft was made payable hold the 
party who drew the draft and all indorsers? 

5. Does it make any difference that there is 
no bank in the place where the acceptor lives? 


QUALIFIED ACCEPTANCES. 


ACCEPTANCES PAYABLE AT BANKS IN OTHER CITIES. 





assumes, A’s money with which to pay 
same is in ninety nine out of every one 
hundred cases, not kept on hand in his 
office or place of business, but, for safety 
and convenience, on deposit with his 
banker, and when the time comes to make 
a payment, A will produce his check-book 
and fill out a check for the amount; that 
is, unless the obligation is in the form of 
a draft drawn upon him by B, in which 
event he will write across its face “Ac- 
cepted, payable at the Blank National 
Bank,” which very much resembles draw- 
inz a check on h's bank in payment of the 
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A commerciul transaction takes place 
in which A in one city buys from B in 
another city, a billof goods. A’s indebt- 
edness to B therefor may be represented 
by open account, to settle which he will 
send his check to B, or purchase and re- 
mit a banker’s draft; or it may be repre- 
sented by A’s promissory note to B, 
which when presented at maturity A will 
pay with cash, or by check on his banker; 
or B may draw a draft upon A for the 
amount which A will accept, and subse- 
quently pay. 

But whatever form A’s obligation to B 
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obligation, except that instead of the 
order to the bank to pay the amount 
being a separate instrument in form of a 
check, it is written upon and inseparably 
connected with the main obligation. 

Now, this practice of A, as drawee, 
writing upon a presented draft an accept- 
ance payable at his bankers, has given 
owners of drafts, and bankers as collect- 
ing agents for such owners, no end 
of trouble in_ particular instances, 
arising from the fact that A sometimes, 
though not generally, for reasons of his 
own, keeps his account with a bank, not 
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in his own town, but in an adjacent city 
“just across the river,” or “a little further 
along the railroad;” and in such cases, the 
question which confronts the collector of 
the draft is whether such an acceptance is 
according to the tenor of the bill so that 
the drawer and indorsers will remain liable 
in event of its non-payment; or whether 
such an acceptance must be regardedasa 
qualified one, and if tendered, must be 
refused and the draft protested for non- 
acceptance, to hold the drawer and in- 
dorsers liable thereon. 

The answer of the courts may be stated 
ina nutshell. If the acceptance is made 
payable at a bank in the same city, it is a 
good and sufficient acceptance and drawer 
and indorsers remain liable; but if an 
acceptance is made payable at a bank in 
another city, no matter how near or conve- 
nient, it is a variation of the terms of 
the draft, and drawer and iadorsers are 
discharged. 

Correct knowledge of the above propo- 
sition is of the greatest practical import- 
ance to all bankers; and our experience 
teaches us that many of the fraternity are 
unaware of how risky the practice is of 
taking an acceptance payable at a bankin 
another city. It will be of interest to re- 
view the decisions which so hold, and cite 
their reasons. 

In Walker v. Bank of the State of New 
York, 13 Barb. 636, a draft was directed 
to the drawee in New York and accepted 
by him payable at American Exchange 
Bank, Clayville Mills, in Oneida County. 
The draft was dishonored and in an action 
by the owner against the bank which had 
undertaken its collection, to recover the 
amount, based on the latter's negligence, 
the court held that the acceptance, not 
being according to the tenor of the bill, 

the defendant bank should have treated 
it as dishonored and given notice of non- 
acceptance to the indorsers; and that for 
neglecting to do so, in consequence of 
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which the indorsers were discharged, the 
bank was liable to the owner. 

The case of Troy City Bank v. Lau- 
man, 19 N. Y. 477, was one in which a 
draft addressed to a drawee in New York 
was accepted payable at a particular bank 
in the same city, where demand of payment 
was made and refused. The indorsers 
contended they were discharged. But in 
this instance the court held them liable, 
saying: 

‘‘No possible injury can result to the 
drawee or indorser by making a bill of 
exchange, directed to the drawee in a 
city generally, payable at some particular 
place in the same city. It becomes fre 
hac vice the place of business of such 
drawee. ‘The cases differ as to whether 
the holder may not, nevertheless, present 
the bill for payment at the ordinary place 
of business, or if he has none, the resi- 
dence of the drawee; but I have seen 
none which decides that he is bound to do 
so. Iam confident that the practice pur. 
sued in this instance corresponds with 
commercial usage, and think that it should 
be sustained. 

A similar decision was made by the 
Supreme Court of Ohio in Myers v. 
Standart, 11 Ohio St. 29, where, also, a 
draft drawn ona party in New York was 
accepted payable at a New York bank, 
and there presented for payment which 
was refused for want of funds. Such an 
acceptance, it was held, did not discharge 
the drawer. The court adds: 

‘It will be observed that the rule ap- 
plies to cases where the bill is addressed 
to a drawee in a city generally, and ac- 
cepted payable at some particular place in 
the same city. It would not apply when 
the bill was accepted payable at some 

other city or place. This might injuri- 
ously affect the drawer in the time and 
mode of forwarding funds to meet the bill 
and of receiving nutice of dishonor. But 
where in the same city, a particular loca- 
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tion or agency is designated for the coming 
together of the parties, to pay and re- 
ceive, it is difficult to perceive how any in- 
jury therefrom can result to the drawer. 
In a large city, in many cases, such an ar- 
rangement would be very convenient; and 
we see no reason why it should not be al- 
lowed,” 

The above statement of reasons, we see, 
throws light upon why the courts hold an 
acceptance payable at a bank inthe same 
city, in accordance with the tenor of the 
bill, while an acceptance payable at a bank 
in another city, is a qualification which 
will discharge drawer and indorser. In 
the case of Niagara District Bank v. The 
Fairman & Willard Machine Tool Manu- 
facturing Company, 31 Barb. 403, we have 
a still further statement of the underlying 
principles and reasons for the rules an- 
nounced, In that case, a bill of exchange 
was drawn at Rochester, N. Y., upon a 
drawee at Cobourg, in Upper Canada. The 
draft was accepted by the drawee, pay- 
able at the Bank of Upper Canada, Port 
Hope. The draft was presented for pay- 
ment at that bank, and dishonored. The 
holder sued the drawer, who was held to 
be discharged. The court said: 

“The rights of the parties depend en- 
tirely upon the question whether the ac- 
ceptance of the bill, indorsed thereon by 
the drawees in the words following: 
‘Accepted and payable at the Bank of Upper 
Canada, Port Hope,’ is a valid acceptance 
so as to dispense with a personal demand 
of the drawees at their place of residence 
* * * If the Bank of Upper Canada 
where the bill was made payable by the 
acceptors, was located in the same city, or 
town, or village where such acceptors re- 
sided, according tothe case of the Troy 
City Bank v. Lauman, the acceptance 
payable at such a bank would have been 
entirely proper. Such acceptance is not 
a departure from the tenor of the bill. It 
merely fixes a place of payment for the 
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mutual convenience of the acceptors and 
the holder, and can work no possible in- 
jury to the drawer or indorsers as it will 
not affect the éime for the presentment of 
the bill to, or for the service of notice of 
non-payment on the parties entitled to 
such notice. 

‘‘But an acceptance of a bill at a differ- 
ent A/ace from that of the residence of the 
drawee, by necessary implication from 
this case of Troy City Bank v. Lauman, 
mnst be a material departure from the 
bill. This must be so upon principle. 
The acceptance becomes a part of the bill, 
and any material variance from the tenor 
and import of the bill, made in the terms 
or manner of the acceptance, taken or as- 
sented to by the holder, must be at his 
own risk and must discharge the drawer, 
if due presentment is not afterwards made 
at the proper place and due notice given 
of the non-payment of the bill. This 


was the principle asserted in the case of 
Woodworth v. The Bank of America (19 


John. 291), where a promissory note was 
made, dated at Albany and indorsed in 
blank. After the indorsement of the note 
a memorandum was written on the margin 
‘payable at the Bank of America,’ This 
was held to be a material alteration, be- 
cause it made the note payable at a dif- 
ferent place from the residence of the 
maker, and dispensed with a personal de- 
mand upon him for payment and extended 
the time for a receipt of the notice of dis- 
honor of the note. 

“This case is within the principle of 
that case. Port Hope, where the Bank of 
Upper Canada is located, is, I understand, 
distant about ten miles from Cobourg; but 
so far as the proof shows in this case it 
may be 150 miles or more. In such a 
case the materiality of the alteration of 
the bill in the mode of its acceptance 
would be quite apparent. It might make 
a difference of several days in the time of 
the receipt by theSdrawer of the notice of 
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non-payment. If the place of payment, 
in such a case, may be fixed ten miles 
distant from the place of residence of the 
acceptor, it may be 100 or 150 miles with 
equal reason. I think there can be no 
safe rule, except to confine the power of 
designation, by the acceptor, of the place 
of payment, to some place within the 
limits of his own city, town or village.” 

There is no case which enlarges this ac- 
ceptor’s power of designation, in the 
event there is no bank in the place of his 
residence. As clearly shown by the above 
decided cases, an acceptance of a draft 
payable at a bank or place in another 
city than that of the residence of the 
drawee, is a modification or qualification 
of the tenor of the bill, which will result 
in the discharge of the drawer and in- 
dorsers, and render a collecting bank, 
which takes such an acceptance, liable 
to the owner for any resulting loss. 

In those states in which the Negotiable 
Instruments Law has been enacted, the 
subject of acceptance is governed by the 
provisions of that act. It provides (view- 
ing the act with special reference to the 
question we are considering, and quoting 
the section numbers of the New York 
act): 

$227. Kinds of Acceptance.—An ac- 
ceptance is either general or qualified. A 
general acceptance assents without quali- 
fication to the order of the drawer. A 
qualified acceptance in express terms 
varies the effect of the bill as drawn. 

Under this, a draft accepted payable at 
a bank in another city is a qualified ac- 
ceptance. 

§ 228. What Constitutes a General Ac- 
ceptance.—An acceptance to pay ata par- 
ticular place is a general acceptance unless 
it expressly states that the bill is to be 
paid there only and not elsewhere. 

This, of course, is not to be construed 
as authorizing an acceptance payable at 
a particular place ¢ another city, which, as 
we have seen, would vary the effect of 
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the bill as drawn, by injuriously affecting 
the drawer in the time and mode of for- 
warding funds to meet the bill, changin 

the time and place for presentment an 
for service of notice of dishonor; and quai 
ifying its tenor in other ways. 


$229. Qualified acceptance.—An a 
ceptance is qualified which is: 

1. Conditional, that is to say, whic! 
makes payment by the acceptor depend 
ent on the fulfilment of a condition stated 
therein; 

2. Partial, that is to say, an acceptance 
to pay part only of the amount for which 
the bill is drawn; 

3. Local, that is to say, an acceptance 
to pay only at a particular place; 

4. Qualified as to time; 

5. The acceptance of some one or more 
of the drawees, but not of all. 


An acceptance payable at a bank in an- 
other city would be qualified as to time,as 
well as in other ways. 


$230. Rights of Parties as to Qualified 
Acceptance.—The holder may refuse to 
take a qualified acceptance, and if he 
does not obtain an unqualified acceptance 
he may treat the bill as dishonored by 
non-acceptance. Where a qualified ac- 
ceptance is taken, the drawers and in- 
dorsers are discharged from liability 
on the bill, unless they have express- 
ly or impliedly authorized the holder 
to take a qualified acceptance, or subse- 
quently assent thereto, When the drawer 
or an indorser receives notice of a quali- 
fied acceptance, he must within a reason- 
able time express his dissent to the holder 
or he will be deemed to have assented 
thereto. 


This section puts very plainly the law 
covering the duty of the owner, or col- 
lecting agent, with regard to qualified ac- 
ceptances, such as one made payable ata 
bank in another city, and the results which 
will follow the taking of such an accept- 
ance, in the event of non-payment. In 
the first place, the holder or collecting 
agent may, and should, refuse to take 
such an acceptance—in the absence of 
authority which would sanction it—and 
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the draft may be treated as dishonored 
for non-acceptance. If the qualified ac- 
ceptance is taken, “the drawers and indor- 
sers are discharged from liability on the bill’ 
unless they have authorized same or sub- 
sequently assent thereto, After the fatal 


step has been taken and a qualified ac- 
ceptance received, there is yet one straw 
at which the owner, or collecting agent, 
may catch to preserve the liability of 
drawers and indorsers, and save them- 
selves from loss, namely, the sending of a 
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notice of the taking of such qualified ac- 
ceptance, in the hope that no dissent will 
be expressed thereto. “When the drawer 
or an indorser receives notice of a quali- 
fied acceptance, he must within a reason- 
able time express his dissent to the holder 


or he will be deemed to have assented 
thereto.” But whenever he does express 
his dissent, and the acceptor defaults in 
making payment, the “die is cast."’ Draw- 
ers and indorsers say ‘‘good-bye” and Mr. 
Owner turns upon Mr, Collecting Agent 
to make good the amount. 


THE COMMERCE OF THE GREAT LAKES. 


No feature of the commerce of the 
United States, whether domestic or for- 
eign, shows a more wonderful develop- 
ment than that carried upon the Great 
Lakes where navigation is about to re- 
sume for the season of 1900. A growth 
in our foreign commerce from one billion 
dollars in 1872 to two billion dollars in 
1900 is remarkable, and an increase of 
our exports from 444 million dollars in 
1872 to 1,227 million dollars in 1899 is 
even more striking, but this growth is 
insignificant when compared with the 
growth of commerce on the Great Lakes 
as measured by the few available measur- 
ing rods which the present rather unsat- 
isfactory statistical system furnishes. 
Yet the fact that navigation on the Lakes 
is about to open and that the greatest 
“season” ever known is confidently pre- 
dicted by those familiar with the traffic 
there makes some facts which the Treas- 
ury Bureau of Statistics has just presented 
in one of its monthly publications espe- 
cially interesting. 

The single point at which accurate 
Statistical statements have been kept 
during a considerable term of years is at 
St. Mary’s Falls Canal, which connects 
Lake Superior with Michigan, Huron, 
Erie and Ontario; and by a study of these 
figures it is practicable to compare in 
some degree the growth of internal com- 
merce on the Great Lakes with that of 
our foreign commerce. As already indi- 
cated, the foreign commerce of the United 
States has doubled since 1872 and the ex- 


ports have trebled during that period 
During the same time the tonnage of ves- 
sels engaged in commerce passing through 
the St. Mary’s Falls Canal increased from 
914,735 registered tons in 1872 to 21,958,- 
347 tons in 1899, the increase having been 
over 2,000 per cent., as against an in- 
crease of 100 per cent. in total foreign 
commerce and 200 per cent. in ex- 
ports. 

The great articles entering into the 
commerce on the Lakes are wheat, flour, 
and other grains; coal, iron and lumber. 
The statements of the quantities of these 
articles passing through the Soo Canal 
illustrate the growing utilization of this 
great water route for transportation of 
these articles so readily transported in 
bulk. In 1871 the number of bushels of 
wheat passing through the canal was 1,- 
376,705, while in 1899 the number of 
bushels was 58,397,335, or more than 4o 
times as much as in 1871. 

Meantime the receipts of wheat at Buf- 
falo increased from 14 million bushels in 
1872 to 83 miliions in 1898, while the 
total receipts of grain of all kinds (in- 
cluding wheat in the form of flour) re- 
ceived at Buffalo by lake increased from 
62 million bushels in 1872 to 267 million 
bushels in 1898. Meanwhile the exporta- 
tion of wheat and wheat flour increased 
from 39 million bushels in 1872 to 222 
million bushels in 1899, the increase in 
transportation by lake thus being much 
greater proportionately than the increase 
in exports from the seaboard, 





THE BANKING LAW JOURNAL, 


INDUSTRIALS AS INVESTMENTS FOR SMALL CAPITAL. 


Outlines of an Address by James B. Dill, Esq., of New York City, at the Fourth 
Annual Meeting of the American Academy of Political and Social 
Science, Philadelphia, April 20, 1900. 


The industrial movement must stand or 
fall by the proposition whether indus- 
trials are or are not to become an invest- 
ment for the small capitalist. 


PUBLIC KNOWS LITTLE OF THE PRACTICAL 
METHODS ©F ORGANIZATION AND 
FLOTATION OF INDUSTRIALS. 

I have read with interest articles in 
public print by gentlemen of learning, 
sometimes by men of high political rep- 
utation, who have told the public 


how industrials were promoted, organized 
and financed, but some of these gentle- 
men dealt in matters other than those 
with which they had had large practical 


experience. I have read much and heard 
much upon this subject, but in all frank- 
ness I say to you that I have yet to hear 
from one who has actually promoted, or- 
ganized and financed a _ public industrial 
combination the detailsin full and how such 
organizatioas are really promoted, organ- 
ized and financed. I may add, paren- 
thetically, if you please, that under the 
topic assigned me to-day I feel it would 
not be relevant for me to be the first to 
break this silence. 


THE PROMOTER’S REWARD IS THE IMME- 
DIATE CAUSE OF COMBINATION. 

We are told that combinations are 
brought about by natural causes, that it 
is a natural evolution, and while it is 
quite true that antagonistic competition 
and business surroundings have tended to 
bring together the great industrial com- 
binations,yet it has not always been for the 
good of the public at large that these large 
combinations have been created, it has 


sometimes been primarily for the good of 

the pocket of the promoter and the finan- 

cier. 

INDUSTRIALS TO-DAY ARE NOT ALWAYS 
THE BEST BANKABLE COLLATERALS. 


The industrial of to-day is not looked 
upon as the best investment or as the se- 
curity most desirable as bankable collat- 
eral, because many contain the promot- 
er’s reward concealed in the distribution 
of their stock. Recognizing this fact the 
true industrial does not always pay div- 
idends upon its common stock but quite 
frequently devotes its surplus earnings to 
making good the capital issued for good 
will or other intangible property, driving 
out the water and creating a financial re- 
serve ordinarily but sometimes inaccu- 
rately designated as surplus. 

The true industrial withdraws its stock 
from speculations in the market, aiming 
to convert its stocks into securities 
valuable as an investment. The _ vol- 
ume of trading in its stock is sought 
to be decreased, to make its holdings of 
stock permanent rather than fluctuating. 


TRUE AND FALSE INDUSTRIALS. 


Industry always, speculation never, af- 
fords a nation security, prosperity and 
ultimate success. The pursuit of the 
gambler and the occupation of the mer- 
chant are of widely different character. 
The true industrial differs as widely from 
the too common speculative specialty that 
goes under the name of the industrial. 
Such speculation is the opponent of in- 
dustry, and speculation and industry can- 
not go hand in hand in any one organ- 
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ization, If it be possible tor any one 
man or body of men controlling as officers 
any industrial corporation, to close any 
factory or number of factories, to throw 
out of employment, either temporarily 
or permanently, 50,000 men; if it be pos- 
sible that this may be done for the mere 
purpose of stock speculation, then it cer- 
tainly follows that there is just cause for 
fearing grave disaffection. 

That combination whose energies 
through its Board of Directors and offi- 
cers is mainly given to the Wall Street 
end of the proposition is not an indus- 
trial in the true sense of the word. 

That corporation whose Board of Direc- 
tors or officers devotes more time and 
more attention to the ups and downs of 
the market price of its stock than it does 
to the distribution of dividends among 
the stockholders, to the increase in effec- 
tiveness of production, to the cheapening 
and bettering of the article produced is 
the enemy of every honest combination of 
capital. 


SUPPLY AND DEMAND. 


Without discussing the promoter and 
the financier at whose door the fault 


primarily belongs, it is true that 
people are furnished with what they call 
for. The promoter in bringing these 
combinations together has had a keen eye 
to what the public demands and in the 
future he will have the same keen eye to 
what the public will take. If the public 
demands an investment he will be forced 
to furnish an investment, if the public 
demands a speculation, or gambling spec- 
ialty, the promoter will flood the country 
with these until financial ruin stares us in 
the face. 

As long as the American public are 
willing to gamble with the industrial in- 
terests of the country, just so long will 
the promoter force the water into the 
great arteries of trade, subverting the 
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great industries of the nation into the 
mere tools for the gambler and the spec- 
ulator, eventually resulting in the great 
injury to a nation of industries. 


HOW TO DISTINGUISH THE TRUE FROM THE 
FALSE INDUSTRIALS 

There are certain invariable marks of 
promotion, speculation and schemes which 
will point the true character of the organ- 
izations beyond the possibility of mistake. 
There are industrials true and fictitious; 
there are wolves in sheep’s clothing 
parading as industrials, there are traps 
for the unwary called industrials. 

The classes are clearly distinguishable if 
a proper examination is made. We have 
professional men who examine titles to 
real estate. We have Title Guarantee 
Companies who issue policies of insurance 
on titles, but the people seem to have no 
need for any bureaus of information as to 
the industrial promotions and gambles 
that are so freely offered to the public. 

It may not be the duty of the financial 
institution that underwrites to warn the 
public; it may not be incumbent upon the 
public exchange to investigate for the 
public, butif not, then the investor should 
understand the situation. 


CHARACTER. 

Industrial combinations are producing 
a new class of financiers, a new order of 
corporation men. Business character and 
personal character cannot in the long run 
differentiate widely. Every corporation 
which attempts to go to the public and to 
place its securities should be held to the 
responsibility of selecting men of integ- 
rity and standing as its officers and direc- 
tors. The institution which places stock 
manipulators and speculators in charge of 
its affairs should be promptly classified. 
‘The company which fails to put men in 
its board who feel themselves charged 
with a large and public duty towards its 
stockholders should fail to find a market 
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for its securities. If the journals of trade 
and commerce in our great cities would 
accurately and impartially analyze the 
charter of each corporation whose stock 
is to go to the public, the public would 
soon be educated as to the difference be- 
tween the industrial and the Wall St. gamble. 

Panics would be confined to the pro. 
moters, and not extend to the investors, 
if the public examine first, invest after- 
wards. No man would invest $1,000 or 
$10,000 in the purchase of real estate or 
loan that amount on real estate as security 
without an examination of the property, 
a knowledge of its value, a certainty that 
it actually exists, and assurances that the 
title is good. 

Use the same care in the investment of 
$1,000 or $1o,ooo in an industrial se- 
curity, and the first thing an investor will 
do will be to demand an examination of 
the certificate of incorporation of the 
company. 

Although the stock is wholly dependent 
on the certificate of incorporation (some- 
times called the charter) and upon the 
by-laws, yet the average man as a rule 
does not ever ask to see the charter or 
the by-laws. 

If every investor would insist upon 
seeing and understinding the charter, 
the by-laws and everything else, whether 
of public or private record, that enters 
into the make up of the corporation before 
he buys the stock it would produce a rev- 
olution in corporate matters. 

The !aw of supply and demand is the 
strongest law that can be invoked, and if 
there is a demand for speculative special- 
ties in this country the so-called indus- 
trials will be put together to answer that 
demand rather than a demand for honest 
investment on the part of permanent in- 
vestors. 

THE SOLUTION OF THE MATTER IS IN 
PART WITH THE INVESTOR. 
It depends upon whether he demands 
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full information before he buys, as t 

wl ether he selects and exhibits the sam 

care in the purchase of industrials as h 

would in the purchase of a horse, as to 
whether he exercises a fraction of the car 

in the purchase of industrial invesi 
ments which he does in the purchase of 
the same amount of a real estate 
ment. 


invest 


II. 
INDUSTRIALS AS AN INVESTMENT 


The entire country is demanding secur: 
interest-bearing investments in small de- 
nominations. The industrial combina- 
tions of to-day should furnish such in- 
vestments. To day, the capital of cor- 
porations of integrity is sought for by 
investors for the returns which they afford 
and the safety which they give. I have 
said that too many so-called industrials 
are not true industrials. If and when the 
industrials are classified and put upon an 
honest footing, fictitious valuations re- 
moved, water squeezed out, then, and not 
before, the industrial will become an in- 
vestment. 

The fact that the stocks of any com- 
pany are largely the subject of speculation 
is an argument against its soundness and 
its integrity. When a stock becomes an 
investment then we are assured of the sta- 
bility of the enterprise, we are certain that 
the business is being conducted for the ben- 
efit of the stockholders as a whole, rather 
than for the benefit of the few in power, 
by means of speculative enterprises. When 
an industrial combination honestly formed, 
honestly organized, and, above all, hon- 
estly managed, places its securities upon 
the footing of true investment fer small 
capital, then, as to that corporation, 
nine-tenths of all the difficulties and 
doubts surrounding the present evolution 
of capital and combination are solved and 


settled. 
THE RELATION OF LABOR 


to great combinations of capital is largely 
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olved when the laboring man owns and 
olds as investments the stocks of the 

‘poration if it be a true industrial, but 
not otherwise. That corporation whose 
stocss are truly an investment, which 
take the place with the laboring man of 
the savings bank, but at 6 instead of 3 
per cent, interest, is on a sound basis and 
isnot in conflict with the laboring man, 
because he is a part of the corporation 
itself. 


REAL ESTATE SOMETIMES NOT THE BEST 
INVESTMENT FOR THE WAGE EARNER. 
The question is often raised whether 

the real estate investment is best for the 

laboring man. It has been argued that 
that laboring man who owns his own home 
instead of renting one, is so tied down 
that he is not able to avoid the cutting 
down of his wages or to move elsewhere 
if higher returns are offered for his 

This may or may not be so. 

The converse of this proposition appears 

when the laboring man holds the stock as 

an investment assuming that the corpor- 
ation be a true industrial. 


Ill. 
THE SMALL CAPITALIST. 


labor. 


Finally, the question of the investment 
in industrials is not to be discussed from 
the standpoint of the promoter, the finan- 
cier and the banker, but from the point of 
the ultimate distribution of industrial se- 
curities; that is, of the investment by the 
people at large, the small capitalist. 

By the small capitalist, I refer to that 
class of men who have from $100 to $1o,- 
‘000 Or more, to invest, and who, accord- 
ing to the argument of those opposed to 
combinations, are forced to withdraw 
their capital from mercantile business be- 
‘cause of the pressure of competition re- 
sulting from combinations or from other 
results of the organization of capital. It 
solves the question of the small merchant 
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otherwise perhaps forced out of business 
by competition. 

If we accept the statement as accurate, 
that the man with $10,000 invested in the 
dry goods business of the City of Phila- 
delphia, may be driven out of business by 
reason of the greater inducements offered 
to the public by such business houses as 
that of Mr. John Wanamaker, then it is 
equally important to this man whose 
$10,000 has been withdrawn from business 
that it should be reinvested with more 
security if with perhaps slightly less in- 
come from the capital. 

INDUSTRIALS NEED THE SMALL CAPITALIST 
AS A StOCKHLDER. 

The safety of the true industrial lies in 
the investment by the small capitalist rather 
than the large capitalist, because, so long 
as the control of these large corporations 
is in the hands of the large capitalist the 
corporations themselves may sometimes be 
managed for the best interests of the large 
capitalist rather than for individual stock- 
holders scattered throughout the coun- 
try. The question, then, may possibly be 
how can the majority stockholders make 
the most money, and if that money is to 
be made best in the way of speculation, 
perhaps by buying and selling the stock, 
or by the artificial raising and lowering of 
prices, the question may not be what is 
for the good of many, but what is for the 
good of the individual large pocket. 

As it is for the good of the industrials 
themselves, so is it for the country itself, 
that the small capitalist, the many capi- 
talists, and the many stockholders hold 
the control of the company through its 
stock, rather than to see it in the hands 
of the few or possibly the one. I desire 
not to be misunderstood, and therefore I 
say that in the case of very many so- 
called industrials, there must be a com- 
plete reorganization before their stocks 
can be designated or treated as an invest- 
ment. 
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I do not desire to be understood as 
urging at the present time and in the 
present state of affairs, reckless in- 
vestments in the stock of every so-called 
industrial. I am forced to treat the 
topic with great brevity and without en- 
largement—a difficulty readily understood 
when the breadth of the topic is compre- 
hended. I assume, however, that I am 
understood as making the point that the 
industrials so-called of to-day, include 
many false industrials, that the true in- 
dustrials should be distinguished from the 
false, and that the true industrial, other 
things being equal, is benefitted by the 
investment of the small capitalist. On 
the other hand, in the true industrials 
(not in the speculative specialties) the 
small capitalist should find, and often will 
obtain, an investment reasonably safe 


and by reason of the earning capacity of 
the industrial, productive of a larger in- 
come. 

To the man who needs 6 per cent. in- 


stead of 3, the true, not the fictitious in- 
dustrial, should present an opportunity 
for investment. ‘The idea attributed to 
Professor Hadley (perhaps erroneously) 
that the remedy for vicious promotion 
and improper financiering was the ostra- 
cism of the promoter and the financier, to 
some, seems to fall short of practicability. 
The principle is perhaps more feasible if 
it be applied to the stocks themselves 
rather than to the men who made them, 
and I am urging that when, and if, the 
people discriminate between the good and 
the bad, refuse to invest in the bad, 
the market for the false industrial will 
cease and the occupation of the manufac- 
turer or promoter of the false industrial 
will cease to be a profitable one. 
Certainly the proposition must meet 
with approval that the nearer the corpo- 
ration is managed to the line of the true 
industrial, which aims to make its securi- 
ties an honest investment, to that extent 
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the industrial 
proved. 

It is also safe toassumethat when, and 
if, the true industrial is evolved out of th: 
present state of affairs, then the true in- 
dustrial will be upon a better footing and 
further removed from temptation to be- 
come otherwise than a true industrial if 
its stocks are widely scattered and firmly 
held by small investors throughout the 
country. 

Combinations of capital improperly or- 
ganized, managed and conducted for a 
purpose other than that for which they 
are apparently organized, viz., toconduct 
an industry on industrial lines, are 
evil. 

Honest corporations honestly organized, 
managed and conducted with a single eye 
toconduct a legitimate industrial business, 
whose capital is widely distributed, whose 
stocks are an honest investment for cap- 
ital,small and large—of such corporations 
we may confidently assert they are a 
lesser evil if we cannot agree that such 
corporations are a positive good. 


movement will be im- 


an 


In December, 1899, before the Ameri- 
can Economic Association at Ithaca, | 
had occasion to say that: 


“Tt seems true thatany tendency in any 
corporation to have two interests in the 
business equally important and equally 
engrossing the attention of the officers, 
the one the business end of the corpora- 
tion and the other the speculative or Wall 
Street end, is a tendency which may be, 
with emphasis, pronounced dangerous; 
dangerous to the corporation itself, as 
exposing it to attacks from sources other 
than those of the business itself; danger- 
ous to the officers of the corporation, as 
tending to take their attention from the 
one and only end and purpose of the cor- 
poration, viz., the betterment of the in- 
dustry in hand; dangerous to the stock 
holders, as furnishing them a false and 
unwarranted indication of the progress, 
or, as the case may be, the failure of the 
business itself.” 
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And I may add that recent events have 
not changed my opinion in this respect. 


CONCLUSION, 


It is a matter of congratulation that the 
consideration of industrial combinations 
has moved up apace from the original 
standpoint from which it was first dis- 
cussed. Mere denunciations, the simple 
calling of names and the use of adjectives 
and passionate declamations, have been 
clearly demonstrated as lacking the weight 
of statements of fact and as failing to en- 
lighten the public upon what is to-day a 
topic of pre-eminently public interest. 
Not only has the manner of discussion 
been elevated, but the view point has 
been carried upwards as well. The main 
question to-day is not whether the wash- 
woman buys her small quantity of ke:o- 
sene at eight cents instead of six cents a 
gallon, the wholesale price, but rather 
whether the public as a whole are bene- 
fitted by combinations of industrial capi- 
tal and benefitted not only as consumers, 
not only as producers, but what is the 
finality of the question as widely distrib- 
uted investors of capital. 


THE RESULTS OF PUBL'C DISCUSSION, 


The results of public discussion on both 
sides of the question have been to ‘bring 
the thinking men of both parties more 
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nearly in accord, and with the result that 
the corporate standpoint has been ele- 
vated. Criticisms made upon corpora- 
tions and upon corporate methods have 
not always been without foundation. Men 
of integrity and honesty of purpose, 
among whom Attorney-General Frank S. 
Monnett of Ohio stands prominent, have 
done much to elevate the standard of cor- 
porate morality, in attacking corporate 
evils. Instead of disregarding the state. 
ments of such men, the wise corporation 
lawyer carefully weighs them and while 
from a corporation’s standpoint one may 
not always agree in detail with the learned 
Attorney-General, nevertheless, the cor- 
poration lawyer profits by his suggestion 
and endeavors to avoid being unduly sub- 
ject to fair criticisms in these respects. 
THE STANDARD OF CORPORATE MORALITY 
IS IMPROVING. 

Corporations of integrity are demand- 
ing that the public investigate as between 
themselves and others in order that their 
class may not be kept down to the level 
of those corporations which are otherwise 
situated. ‘They are demanding from a 
corporate standpoint that the people shall 
become intelligent upon the subject of in- 
dustrial securities in order that the good 
industrial securities may not suffer with 
the bad. 


NORTHEASTERN NEBRASKA BANKERS’ ASSOCIATION. 


The programme of the third annual 
meeting of this association to be held at 
Hartington, Neb., April 23d, includes ad- 
dresses upon the following subjects: 

“The Future Influence of Country 
Banks on the Financial and Moral Condi- 
tion of Our People;” S. K. Warrick, Bat- 
tle Creek. 

“Cattle Paper;’’ D. C. Main, Wayne. 

“The Bankers’ Annual Holiday;”’ E. R. 
Gurney, Laurel. 


“Currency Banking;” 
Omaha. 

“Live Topics for State Bankers;” P. 
L. Hall, Lincoln. 

Also general discussion upon ‘‘Cattle 
Loan Companies,” “Advantage of Na- 
tional Banks under the New Law,” 
‘*Branch Banking by Express Companies,” 
“Bank Money Orders,” “Cattle Paper,” 
“Rates and Security,” and “Farm 
Sales.” 


H. W. Yates, 
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PARTIAL PAYMENT BY INSOLVENT DEBTOR. 


The following is a copy of a letter addressed 
to Mr. Volney T. Malott, President of the In- 
diana National Bank, Indianapolis, Ind., under 
date of March 7, 1900, by Messrs. Morris & 
Newberger, attorneys at law, Indianapolis, Ind., 
referring to a recent federal court decision upon 
a matter of considerable importance to all 
bankers: 

DEAR SIR: In response to your inquiry, we 
desire to say that by the recent decision of the 
United States Circuit Court of Appeals (99 
Fed. Rep., 400), affirming the judgment of 
Judge Baker in Worden v. Columbia Electric 
Co,, 96 Fed. Rep., 803, it is the settled law of 
this circuit, unless a contrary conclusion should 
be reached by the Supreme Court of the United 
States, that a partial payment, however inno- 
cently received from an insolvent debtor within 
four months from the date of the filing of a vo!- 
untary or involuntary petition in bankruptcy, 
must be surrendered before the creditor is al- 
lowed to file his claim, and this regardless of 
how the claim may be evidenced, whether by a 
single obligation or otherwise. It, therefore, 
follows that your bank, holding several promis- 
sory notes of a debtor and receiving payment of 
one or more of them within four months from 
bankruptcy and at a time or times when such 
debtor must surrender the 
amount received before proving the claim, and 
it is immaterial that you did not know or have 
cause to believe that the debtor was insolvent, 
or that you were receiving a preference. Such 
is the decision of United States District Judge 
Hanford in re Conhaim, 97 Fed. Rep., 923, ap- 
proved by the United States Circuit Court of 
Appeals in the Columbus Electric Co. case 


was insolvent, 


above cited. 

The bankrupt law appears to be more favor- 
able to the creditor who has received complete 
payment, for, in such case, he cannot be re- 
quired to surrender the amount received unless 
he had reasonable cause to believe that it was 
intended to give a preference. 

The sections of the bankrupt law relating to 
a preference are as follows: 


By Section 60 (a) of the bankrupt law, it is 
provided as follows: 

“A person shall be deemed to have given a 
preference if, being insolvent, he has procured 
or suffered judgment to be entered against him- 
self in favor of any person, or made a transfer 
of any of his property, and the effect of the en- 
forcement of such judgment or transfer would 
be to enable any one of his creditors to ob- 
tain a greater percentage of his debt than any 
other of such creditors of the same class.” 

By Section 60 (b) it is provided: 


“If a bankrupt shail have given a preference 
within four months before the filing of a petition, 
and the person receiving it shall have reasonable 
cause to believe that it was intended thereby to 
give a preference, it shall be voidable by the 
trustee, and he may recover the property or its 
value from such person.” 

By Section 57 (g), under the title of “Proof 
and Allowance of Claims,” it is provided: 

“The claims of creditors who have received 
preferences shall not be allowed unless such 
creditors shall surrender such preferences.” 

It will be observed that while under Section 
60 (a) of the bankrupt act, the transfer of prop- 
erty or payment of an indebtedness by an insol- 
vent is deemed to be a preference, whether made 
with knowledge of such insolvency or received 
by the creditor with such knowledge, yet under 
Section 60 (b) no action will lie against the per- 
son receiving such preference unless such _ per- 
son shall have reasonable 
that it was intended thereby to give a prefer- 
ence. 


cause to believe 


It follows, therefore, that as long as the cred- 
itor remains ignorant of the intention to give a 
preference, he may safely receive payment in 
full, but partial payments are always subject to 
be refunded in the event of insolvency at the 
time and bankruptcy within four months there- 
after. See also in re Albert Knost et al., | 
National Bankruptcy News, 403; and in re 
James T. Wise, 2 National Bankruptcy News 
Reports, 151. 

While the provisions of the law here quoted 
would seem to justify the court’s interpretation, 
yet it is difficult to see why congress should have 
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intended that one innocently receiving the whole 
of an obligation should be permitted to retain 
it, while one less favored by the receipt of part 
only should be put to the alternative of giving 
up the amount received or forfeiting the residue 
of the claim. In receiving partial payment of a 
maturing obligation, or payment in full thereof, 
unless it constitute the entire existing indebted- 
ness, you hold the money in trust. The amount 
received is not certainly yours until the lapse 
of four months or the payment of the residue 
of the indebtedness, though you may render 
the payment conclusive by casting the hazard 
of loss upon the unpaid part of the indebted- 
ness. 

Equality is equity. It, therefore, follows that 
all payments made under like circumstances 
should be governed by similar law. A payment, 
innocently received, ought to have the same 
sanction in law, whether the amount is in full 
of the obligation or not. The innocent receipt 
of full payment is beyond assault, but a partial 
payment, tl ough of exactly the same amount, 
casts a shadow upon all that remains unpaid, 
If payments by an insolvent debtor within 
four months prior to bankruptcy are inequit- 
able, they are no less so in the one case than in 
the other. 

Under the law, as interpreted, the retention of 
partial payment depends, not upon the innocence 
of the creditor in receiving it, but upon the rela- 
tion which the bankrupt’s assets bear to his 
liabilities. He may treat the payment as in- 
valid or binding, as he shall view the pros- 
pect of loss or gain by participation in the 
estate. 

The creditor who has innocently received pay. 
ment in full is required to give up nothing, and 
loses nothing; the one who, in like manner, has 
received payment in part, may not, as the more 
fortunate creditor, retain even the amount re- 
ceived, unless he abrogates the right, as to the 
unpaid amount, to share pro rata with the other 
creditors; in other words, he must lose doubly, 
for, being either less fortunate or less energetic; 
he las rot succeeded in removing his name en- 
tirely from the list of creditors. 

To place the ban of the law upon partial pay- 
ments puts a penalty upon indulgence, and 
strengthens the inducement to exact full pay- 
ment at maturity, besides operating as a dis- 
turber of business to the extent that such 
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payments are essentially voidable for four 
months. 

To illustrate: A merchant owes your bank 
$10,000, due to-day; a like amount, due in a 
little less than four months; he makes payment. 
of the maturing obligation, and yet, notwith- 
standing you have no knowledge of his insol- 
vency, you cannot be certain of your right to. 
retain the money and credit it as an absolute 
payment until the expiration of four months 
thereafter, unless, as already said, you are found 
willing to donate the remaining $10,000 to the 
bankrupt’s estate. 

If the original loan in the case now put was: 
$10,000, and that amount, being paid at ma- 
turity, a new loan for a like amount was made, 
though but a day after, the opposite rule would 
seem to prevail and you would be entitled to re- 
tain the entire amount received and file a claim 
for the full amount of the new obligation. 

This results from no difference in the time, 
circumstances or the amount of the payment, or 
of the amount remaining unpaid, but from the 
fact that when the money was paid, it was a 
payment in full and not a partial payment. 

It might so happen that while you are re- 
quired to give up the $10,000 payment made 
nearly four months before the bankruptcy, a 
creditor who had received a like amount in full 
payment the day before the bankruptcy could. 
retain the amount received. 

If complete payment, innocently received, 
gives to the creditor an absolute title to the money 
is the existence of an additional indebtedness 
sufficient reason for rendering such title condi- 
tional? The law declares that there shall be no 
recovery by the trustee, unless the creditor re- 
ceiving payment had reasonable cause to be- 
lieve that it was intended thereby to give a pref- 
erence, and yet there is an essential recovery 
wherever the creditor is required to pay back, 
and a penalty, the equivalent of a recovery, in 
all other cases to the extent of the dividend lost 
on the unpaid part of the claim. 

The conclusion of the whole matter is this. 
(applying not only to the banker, but to all 
classes of business men and to creditors every- 
where): “A payment in full is a real payment; a 
partial payment is not.” And this, of course, 
applies not only to transactions in money, but 
to transfers of property. 

In our opinion, the law shou'd be so am2nded 
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as to protect all payments innocently received 
from an insolvent debtor within four months of 
bankruptcy. To accomplish this requires the 
addition to Section 57 (g) of but three words. It 
will then read: 

The claims of creditors who have received 
preferences, voidable under Section 60 (b), shall 
not be allowed, unless such creditors shall sur- 
render such preferences. 

Under the law as thus amended, the estate of 
the bankrupt will be distributed among his bona 
fide creditors existing at the date of the bank- 
ruptcy, and the presentation of a claim by a 
creditor who has received partial payments will 
not put upon him an obligation to defend an 
issue of insolvency at the dates of such pay- 
ments, the evidence to disprove which must 
generally come from the bankrupt himself. 

As the law now stands, the designing insol- 
vent debtor concealing his true condition may, 
by making partial payments, obtain the favor of 
an indulgent creditor. The debtor gets the 
time asked, but the creditor does not receive a 
real payment, for, bankruptcy ensuing within 
four months, the whole amount received in con- 
sideration of the indulgence granted must be 
refunded. 

Another inequity may be illustrated by a pro- 
ceeding in involuntary bankruptcy now pending 
in the United States District Court of Indiana. 
Three petitioning creditors, whose claims ag- 
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gregate $1,015.63, have received payments with- 
in four months, aggregating $1,153.16. 
Through the proceedings instituted by these 
creditors, the bankrupt is arrested in the unlaw- 
ful disposition of his property, which is brou 
into court for distribution among his bona t 
creditors. The percentage of payments to th 
petitioning creditors is so large that the only re 
ward for the effort made and expense incurr: 
on behalf of the creditors is to stand aside ai 
allow such other creditors to take the entire « 
tate. They have meritorious claims as again 
the bankrupt and in every other court, except 
the bankrupt court, may avail themselves of any 
remedy open to any other creditor, but here 
they are doubly punished in witnessing the very 
fund they have brought into court distributed to 
others, and the right of action against the debtor 
This, in 
our judgment, is rank inequality, the injustice of 
which should be remedied by the amendment of 


barred by discharge in bankruptcy. 


the law, so that the balance of the indebtedness 
unpaid at the date of the bankruptcy should 
constitute the claim against the bankrupt, with 
the right on the part of the trustee to recover 
all sums of money or transfers of property re- 
ceived by creditors within four months with 
reasonable cause to believe that a preference was 
intended. 
Yours very truly, 
(Signed) MorRRIS & NEWBERGER. 


RESERVES OF NATIONAL BANKS. 


Comptroller of the Currency Dawes has made 
the following statement relative to the change 
made by the new Currency bill in the law au- 
thorizing banks to count United States certifi- 
cates of deposit, as a part of their lawful money 
reserve. 

“Under authority of Section 5,193, United 
States Revised Statutes, national banks have 
heretofore been permitted to deposit with any 
Assistant Treasurer of the United States law- 
ful money in sums of not less than $10,000, 
and to receive therefor a certificate of de- 
posit, which certificates, they were authorized 
to count as a part of their lawful money re- 
Serve. 


“Section 6, of the act of March 14, 1900, known 
as the ‘Currency bill,’ repeals this entire section 
of the revised statutes, and in consequence the 
banks will hereafter be prohibited from count- 
ing such certificates as part of their lawful reserve. 

“There are about $14,500,000 of these certifi- 
cates now outstanding, which are held entirely 
by the banks in the principal cities of the East, 
with the exception of two or three Western cities, 
and are indicated in the reports as United States 
certificates of deposit. 

“The repeal of the section will naturally result 
in the reappearance in circulation of a portion 
of the legal tenders against which certificates 
have been issued.” 
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BANKING LAW. 


T= Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein, will be furnished on application. 


LIEN ON NATIONAL BANK STOCK. 


BY-LAW OF NATIONAL BANK CREATING LIEN ON STOCK AND STATEMENT OF LIEN IN 
CERTIFICATE—UNAUTHORIZED BY, AND INOPERATIVE UNDER, NATIONAL BANK ACT. 


Buffalo German Insurance Company v. Third National Bank of Buffalo, Court of 
Appeals of New York, February 29, 1900. 


A national bank, by by-law, created a 
lien upon its shares of stock for indebted- 
ness of stockholders to it, and printed a 
notice of such lien in its certificates of 
stock. 

Held: Under the national bank act 
which prohibits a national bank from per- 
mitting any indebtedness on tae part of 
stockholders upon the security of its own 
shares of capital stock, a by-law declaring 
a lienupon the stock for indebtedness on 
the part of stockholders, and a statement 
in the certificate of stock of such lien, is 
not only unauthorized by the national 
bank law, but wholly inoperative; and 
the purchaser of stock from an indebted 
shareholder takes the same free from such 
asserted lien. 

Appeal from supreme court, appellate 
division, Fourth Department. 

Action by the Buffalo German Insurance 
Company against the Third National Bank 
of Buffalo. From a judgment of the ap- 
pellate division (51 N. Y. Supp. 667) af- 
firming a judgment dismissing the com- 
plaint, plaintiff appeals. Reversed. 

This action was brought to obtain a 
judgment directing the defendant to 
transfer upon its books to the plaintiff 450 
shares of its capital stock. All of these 
shares stood in the name of Emanuel 
Levi, who had, some years previously, 


pledged the same with, and delivered the 
certificates thereof to, the plaintiff, to se- 
cure the payment of his promissory notes 
for moneys loaned. At the time that he 
so pledged the shares of stock, he execut- 
ed and delivered to it an assignment of 
the same in the usual form, by which he 
assigned and transferred to it, by name, 
the shares of defendant’s capital stock 
standing in his name on the books, and 
constituted one of the officers of the plain- 
tiff his attorney to effect the transfer 
thereof, etc. Heat the same time exe- 
cuted and delivered to the plaintiff a re- 
ceipt for the moneys loaned to him, which 
stated the rate of interest the loan should 
carry, the assignment of collateral secur- 
ity for its payment, and that the plaintiff 
was authorized in case of default in pay- 
ment of the principal and interest of the 
loan, to sell the securities at public or 
private sale, etc. Levi having died, a de- 
mand was made upon his executors for 
payment of the notes, with notice that, in 
the event the same were not paid, andthe 
stock redeemed, on or before a certain 
date, the stock would be sold at public 
auction, and the proceeds applied in liqui- 
dation of the indebtedness of their testa- 
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tor. On }une 30, 1896, a public saie was 
regularly had, at which the stock was pur- 
chased by ‘the plaintiff. Thereafter, a 
demand of the plaintiff upon the defend- 
ant to transfer the stock so purchased 
upon its books was refused. The defend- 
ant claims a lien upon the stock by force 
of a statement printed upon the face of 
the certificates, in the following language: 


“This is tocertify that Emanuel Levi 
is the owner of shares of one hun- 
dred dollars each of the capital stock 
of the Third National Bank of Buff- 
alo, subject to the lien referred to in 
section 15 of the by-laws of said bank 
in the following words: ‘No transfer 
of the stock of this association shall 
be made without the consent of the 
board of directors by any stockhold- 
er who shall be liable to the associa- 
tion, either as principal debtor or 
otherwise, which liability shail be a 
lien upon the said stock and all profits 
thereof and dividends.’ And that 
the said stock is transferable only 
upon the books of the bank by him or 
his attorney on the surrender and 
cancellation of this certificate and 
compliance with said by-law.” 





Levi had been a director of the defend- 
ant, and at the time he pledged his stock 
to the plaintiff he was under an indebted- 
ness to the defendant. The trial judge 
made this finding with respect to it: 


‘That at the time of the sale of the 
stock in question to, and its purchase by, 
the plaintiff, the estate of Emanuel Levi 
was largely indebted to the defendant,and 
the defendant then had and now has a 
right to a lien upon said certificates of 
stock as security for the payment thereof; 
that Levi’s indebtedness to the defendant 
accrued prior to the pledge of any of said 
certificates to the plaintiff; that no ten- 
der or offer to pay said indebtedness by 
the plaintiff, or by any other person or 
party, has ever been made; that the plain- 
tiff was notified of the defendant’s claim 
before the sale of June 30, 1896, and the 
defendant forbade such sale except sub- 
ject to the defendant’s claims, demands, 
and liens.” 
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The defendant at no time had posse -- 
sion of Levi’s certificates of stock, and | 
claim is of an equitable lien upon t! 
same for all the indebtedness owing 
him as its stockholder, by reason of th» 
statement upon the certificates. Itis also 
claimed that he orally stated to the d:- 
fendant’s president that “he had a large 
amount of stock in the bank, and that 
was security for his loans,” and that, 
though ‘‘it was in the safe-deposit vault” 
the bank “could consider it there as de 
livered them as collateral to its 
The trial court made no finding as to thes« 
facts, nor otherwise upon the subject than 
the finding above given. 

The conclusion reached by the trial 
court upon the facts was, in substance, 
that the defendant had a lien upon the 
stock for the amount of the indebtedness 
existing against the estate of Levi, when 
the certificates were purchased by the 
plaintiff, and that the latter’s right to a 
transfer to itself of the stock was subject 
to the lien of the former. 
entered dismissing the complaint upon 
the merits, upon the sole ground that the 
plaintiff is entitled to a transfer of the 
stock in question by the defendant, and to 
have new certificates issued to it in place 
of those to be surrendered and cancelled, 
when, but not until, it should pay to the 
defendant an amount sufficient to satisfy 
its lien for the indebtedness to it owing by 
Levi's estate. This judgment was af- 
firmed in the appellate division by a di- 
vided court, and the plaintiff has appealed 
to this court. 

Gray, J. (after stating the facts). The 
decision of the question in this case turns 
upon provisions of the national banking 
act, passed by Congress in 1864, and the 
c mstruction which they should receive in 
the light of opinions of the supreme court 
of the United States. The original act 





loan.’ 





Judgment was 


for the incorporation of national banks, 
which was passed in 1863, contained, in 
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ection 36, the provision that the capital 
stock “shall be assignable on the books of 
the association in such manner as its by- 
aws shall prescribe, but no shareholder 
in any association under this act shall 
have power to transfer any share held in 
his own right so long as he shall be liable, 
either as principal debtor, surety or other- 
wise, to the association for any debt which 
shall have become due and remain unpaid; 

* * and no stock shall be trans- 
ferred without the consent of a majority 
of the directors while the holder thereof 
is thus indebted to the association.” 

In 1864 the act of 1863 was repealed 
by a new enactment as to national bank- 
ing associations, whereby it was provided, 
in section 35, “that no association shall 
make any loan or discount on the security 
of the shares of its own capital stock, nor 
be purchaser or holder of any such shares, 
unless such security or purchase shall be 
necessary to prevent loss upon a debt 
previously contracted in good faith,” ete. 
13 Stat. rro. The act of 1864 did not 
re enact any of the provisions which were 
contained in section 36 of the act of 1863, 
and the section, therefore, was expressly 
repealed. Bullard v. Bank, 18 Wall. 594, 
21 L. Ed. 923. The defendant was or- 
ganized under the act of 1864, and there 
was not only no authority in the act for 
the by-law referred toand embodied in the 
language of the certificates of stock, but 
such a by-law would be _ inconsistent 
therewith. Bullard v. Bank, supra. The 
restrictions imposed by section 36 of the 
act of 1863 upon the shareholders had 
been removed, and banking associations 
were prohibited from permitting any in- 
debtedness on the part of their stock- 
holders upon the security of the shares of 
their own capital stock. It would seem, 
therefore, that a by-law seeking to impose 
restrictions upon transfers of stock by de- 
claring a lien upon the stock tothe extent 
of any liability of the stockholder to the 


bank would be quite inoperative to accom- 
plish such a purpose, and, equally so, any 
statement upon the certificate of stock 
based upon the existence of such a by- 
law. The bank being prohibited from 
loaning moneys upon the security of its 
own shares of capital stock, it is diffi- 
cult to understand upon what legal princi- 
ple it could claim the right to an equitable 
lien. 

The appellate division, in an opinion 
which wasconcurred in by the majority of 
the justices of that court, thought that, 
as the question was one which arose under 
a federal law, it should be governed in its 
determination by the decisions of the su- 
preme federal court, and that the more 
recent ones had established a controlling 
doctrine that a contract made in contra- 
vention of any provision of the national 
banking act is not, in the absence of any 
declaration to that effect, void, or incapa- 
bleof enforcement. Under the authority 
of certain cases in the United States su- 
preme court, which are considered in the 
opinion, it was pointed out that the 
validity of certain transactions by national 
banks with their debtors was held to be a 
question only for the government to raise, 
and that the effect of their violation of 
the statute was not to invalidate the 
transaction itself, but to subject them to 
charter proceedings on the part of the 
government. Bank v. Matthews, 98 U. 
S. 621; Bank v. Whitney, 103 U.S. 99; 
Thompson vy. Bank, 146 U. S. 240. Hence 
it was deemed to follow that in the present 
case the bank’s claim to be entitled to an 
equitable lien, though against a purchaser 
for value, and in good faith, of its shares 
in the market, must be allowed, and any 
offense againstthe banking act involved 
must be left to governmental cogniz 
ance, 

I believe this conclusion to be falla- 
cious, and that the reasoning of the learn- 
ed justices below is without regard to the 
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distinction which exists between those 
cases in their facts and in the principle 
underlying their decision, and the earlier 
cases which construed the national bank- 
ing acts, and declared the doctrine that 
loans by banking associations to their 
stockholders do not givealien to the bank 
upon their stock. Bank v. Lanier, 11 
Wall. 369; Bullard v. Bank, supra. I am 
quite unable to agree in the view that 
these earlier cases have been overruled, 
or their doctrine refused credit, by the 
later cases which are relied upon for the 
defendant. If we assume the existence 
of acontract between the detendant bank 
and Levi (and all we know of it is the tes- 
timony of the president as to a conver- 
sation with Levi, in which he said the bank 
could consider the stock in his safe as 


collateral for his loans), it was executory 
in its nature as long as the stock remained 
in his possession, and until it was in fact 
pledged to the bank by a delivery. 


Pos- 
session is of the essence of a pledge, in 
order to raise a privilege against third 
persons. Casey v. Cavaroc, 96 U.S. 467, 
24 L. Ed. 779: Wilson v. Little, 2 N.Y. 
443 

The defendant is asking the court to 
declare an equitable lien in its favor upon 
the shares of stock against a third per- 
son, and in that respect the case is unlike 
those cases where the federal court has 
held that a national bank might enforce 
a security which it had taken and held, 
notwithstanding the claim of the borrower 
that the transaction violation of 
some express provision of the law. The 
defendant never had possession of the 
stock, and, being under the prohibition of 
the banking act as to a transaction of a 
loan upon the security of its own shares 
of stock, it is compelled to take the posi- 
tion that, having dealt with Levi upon the 
faith that his ownership of the stock 
would be an added security for the per- 
formance of his promise to pay his loans, 


was in 
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and the certificates of stock carrying no- 
tice to persons dealing with Levi with re- 
spect to them that any transfer thereof 
would be subject to a lien in favor of the 
bank for any liability of the stockhoide;, 
it should be allowed an equitable lien 
thereon, superior toany right of the plain- 
tiff thereto. I should say that there was 
a marked difference between any such 
claim of the bank, which slights a provis- 
ion of the banking law, intended to nega- 
tive the right to a lien and to confer the 
valuable character of transferability upon 
national bank shares, in the public inter- 
ests, and a claim which a borrower or his 
representative asserts against the right 
of a national bank, as his creditor, to re- 
alize its debt upon securities which have 
been held by it in pledge, though not 
within the class of those it was authorized 
to hold. The demand of the bank is to 
have the court declare an equitable lien 
upon its outstanding stock by virtue of a 
by-law and of notice thereof on the certi- 
ficates, when the banking act prohibited 
loans by it upon the security of its own 
shares, and thereby rendered any by-law 
in contravention of the act, or any notice 
based thereon, wholly inoperative. 

In Bank v. Lanier, supra, the certificate 
of stock declared that the shares were 
transferable on the books of the bank 
only on surrender of the certificates. This 
limitation was imposed by the by-laws, 
which further provided that the stock of 
the bank should be assignable, subject to 
the provisions and restrictions of the 
thirty-sixth section of the act of 1863. 
Lanier and Handy purchased the stock of 
Culver, to whom it had been issued, and, 
their request for a transfer being refused, 
an action was brought against the bank 
to obtain pecuniary satisfaction. The 
bank defended upon the ground that it had 
a lien upon the stock for Culver’s indebt- 
edness to it, by virtue of the provisions of 
the thirty-sixth section of the act of.1863 
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which remained in operation, notwith- 
standing its repeal in 1864, by means of 
a by-law, adopted while the section was 
in force, declaring that the stock should 
be transferable subject to the provisions 
and restrictions of the act of congress 
aforesaid. It appeared that the bank had 
sold and transferred the Culver shares 
upon its books to a third person, and had 
applied the proceeds of the sale upon the 
indebtedness before Culver assigned the 
certificates to Lanier and Handy. It was 
held that the provisions of the act of 1864 
governed the conduct of banking associa- 
tions, whether they were organized before 
or after it became a law, and that the pro- 
hibition upon the making of loans on the 
security of the shares of their own capi- 
tal stock applied. The object of the new 
act was stated to be to make national 
banks subserve public purposes, and to 
place shareholders, in their pecuniary 
dealings with the bank, on the same foot- 


ing with other customers. It wasa change 


in the policy of the government, and, as 
the restrictions of the act of 1863 fell, “so 
did that part of the bank’s by-law re- 
lating to the subject fall with them.” 


The judgment against the bank was 
affirmed. 

In Bullard v. Bank, supra, the defend- 
ant was organized under the national 
banking act of 1864, and issued to one 
Clapp certain shares of its capital stock. 
He borrowed moneys from the bank on 
his notes, and subsequently was adjudged 
a bankrupt. The plaintiff, as his trustee 
in bankruptcy, demanded a transfer of 
the stock to him as part of the bankrupt’s 
assets; but the bank refused, claiming a 
lien upon it, by force of its by-law, to the 
extent of the notes held by it. The ac- 
tion was then brought against the bank 
for refusing to allow the transfer asked 
for, and the questions certified for deter- 
mination were whether a national bank 
could acquire a valid lien upon the shares 
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of its stockholders by its articles or by- 
laws, and whether the bank was entitled 
to hold the interest of Clapp in the stock 
by way of lien, or security for all or any 
of the notes. It was held, on the au- 
thority of the Lanigr Case, supra, that 
these questions must be answered in the 
negative. Mr. Justice Strong, who de- 
livered the opinion of the court, observed 
that the repeal of the thirty-sixth section 
of the act of 1863 by the substituted act 
of 1864 ‘‘was a manifestation of a pur- 
pose to withhold from banking associa- 
tions a lien upon the stock of their 
debtors,” and that a by-law founded upon 
the thirty-sixth section of the act of 1863 
was ‘‘a regulation inconsistent with the 
new currency act, the policy of which was 
to permit no liens in favor of a bank upon 
the stock of its debtors.” It was there 
argued forthe bank that, though the act 
of congress does not itself create a lien 
on the debtor’s stock (as did the act of 
1863), it does, by its fifth section, au- 
thorize the creation of such a lien by the 
articles of association and by by-laws 
made under them. But it was answered 
that the words of the fifth section would 
bear no such meaning, and that a by-law 
giving to the bank a lien upon its stock, 
2s against indebted stockholders, ought 
not to be considered as one of those regu- 
lations of the business of the bank, or 
for the conduct of its affairs, which it was 
authorized to adopt, and that congress 
evidently did not understand the section 
as extending to the subject of stock 
transfers, because in another part of 
the statute express provision was made for 
them. 

The doctrine of Bank v. Lanier, was 
followed in this court in Conklin v. 
Bank, 45 N. Y.655, where the stock cer- 
tificates contained the statement that the 
stock was not transferable ‘‘until all lia- 
bilities of the stockholder to the bank 
are paid.” The rule of the Lanier Case 
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was held applicable to the transaction 
between the bank and the plaintiff’s as- 
signor, and it was held, against the claim 
of the bank toa lien upon the stock for 
moneys due from the stockholder, that: 
“Where the statute has prohibited all ex- 
press agreements between a bank and its 
stockholders for a lien in favor of the 
former upon the stock of the latter to 
secure any debts or liabilities of the 
stockholders to the bank, that no such 
lien can be created by a mere by-law 
of the bank is too clear to require dis- 
cussion.” 

Do the cases which are cited and relied 
upon below as establishiag a new doctrine 
apply to the present case, and come to 
the support of the defendant’s position? 
They are Bank v. Matthews, 98 U. S. 621, 
and Bank v. Whitney, 103 U. S.gg. ‘The 
national banking law authorizes a national 
banking association to loan money on 
personal security, and then declares that 
‘it may purchase, hold and convey real 
estate for the following purposes, and no 
others: First, such as may be necessary 
forits immediate accommodation in the 
transaction of its business; second, such 
as shall be mortgaged to it in good faith 
by way of security for debts previously 
contracted; third, such as shall be con- 
veyed to it in satisfaction of debts pre- 
viously contracted in the course of its 
dealings; fourth, such as it shall purchase 
under judgments, or 
mortgages held by association, or 
shall purchase to secure debts to it.” In 
the case of Bank v. Matthews, Matthews 
and another person had given their joint 
note to a company, and 
secured it by a deed of trust covering 
certain real property, executed by Mat- 
thews alone. Subsequently the company 
assigned the note and deed of trust to the 
defendant bank to secure a loan made at 
the time. The loan was not paid, and 
the bank directed the trustee to sell. In 


at sales decrees, 


the 


mercantile 
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the state courts Matthews obtained a pe: 

petual injunction against the sale, upo 

the ground that the loan was made up: 

real estate security, which was forbidde» 
by the statute, and the deed of trust was, 
therefore, void. ‘The case was taken b, 
writ of error to the United States supren 

court, where the decree of the state cour 
was reversed, and the cause remanded. 
with direction to the court below to dis 
miss the bill. It was held that the pro 
hibitory clause of the national banking law 
did not vitiate real estate securities taken 
for loans, and that a disregard of the law 
only laid the association open to proceed 
ings by the government. Justice Swayne 
remarked that “the impending danger of 
a judgment of ouster and dissolution was, 
we think, the check, and none other, con- 
templated by congress.” ‘The 
principle of the decision, however, was that 
it would be inequitable that a borrower 


guiding 


should be rewarded by giving success to 
} § . 
his defense of the invalidity of the bank’s 


act in taking a prohibited security for its 


loan, and that, as a punishment was pre 
scribed for the violation of its charter, it 
was for the government to object. See page 
In Bank v. Whitney, Whitney had 
executed a mortgage to the bank, which 
declared that it was 
security for the payment of all 
which the bank held at the time against 
him, and for his other indebtedness then 
due or thereafter to become due. The 
question for determination was stated to 
be whether the mortgage was valid so far 
as it applied to future advances to him. 
The question was regarded as determined 
by the decision in Bank v. Matthews, 
which was reviewed in the opinion. It was 
observed that, ‘‘Whatever objection there 
may be to it, as security for such ad- 
vances, from the prohibitory provisions of 
the statute, the objection can only be 
urged by the government.” In both these 
cases the bank held the trust deed or 


629. 


made as collateral 
notes 
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nortgage, and was endeavoring to enforce 
the security which it actually had taken 
‘rom its debtor. 

In Bank v. Stewart, 107 U. S. 676, the 
bank had taken as security for a debt due 
from the stockholder, 30 shares of its own 
stock, and upon default in payment had 
sold the same, and applied the proceeds 
in payment of the debt. ‘The action was 
brought to recover back the proceeds of 
sale upon the ground that the bank had 
no right to take the security. The right 
to recover was denied upon the ground 
that ‘‘the contract been exe- 
cuted, the security sold, and the proceeds 
appl ed to the payment of the debt,” and 
that “both bank and borrower are, insuch 


had 


case, equally the objects of legal censure, 
and they will be left by the courts where 
they have placed themselves.” By suing 
for the proceeds of the sale, it was ob- 
served that the plaintiffs had affirmed the 
sale, and the moneys loaned were an offset 
to the proceeds. 

In Thompson v. Bank, 146 U. S. 240, 
the question arose upon the overcertifica- 
tion of a check, in violation of the United 
States statute which made it “unlawful 
for any officer, etc., of any national bank 
to certify any check drawn upon said bank, 
unless the person or company drawing 


said check shall have on deposit in said 
bank, at the time such check is certified, 
an amount of money equal to the amount 


such check."" The statute 
further provided that any check so certi- 
fied shall be a good and _ valid obligation 
against said bank, but that any officer, 
etc., violating the provisions of the act, 
would subject the bank to proceedings on 
the part of the comptroller for the ap- 
pointment of a receiver to wind up the 
affairs of the association. 13 Stat. 114, 
c. 106. The action was brought to re- 
cover the possession of certain railroad 
bonds, which the bank was charged with 
having become illegally possessed of. The 


specified in 
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bank answered that the bonds aad been 
pledged to itas collateral security for call 
loans or advances, and that, the pledgors 
having failed to pay their indebtedness, 
the bonds had been sold under an agree- 
ment permitting the bank to do so upon 
the pledgor’s default. The question was 
whether, inasmuch as the defendant had 
certified checks without having on deposit 
an equivalent amount of money to meet 
them, it became a bona fide holder of the 
bonds. Upon the authority of the cases 
of Bank v. Matthews and Bank v. Whit- 
ney, it was held that, ‘where the provis- 
ions of the national banking act prohibit 
certain acts by banks, or their officers, 
without imposing any penalty or forfeiture 
applicable to particular transactions which 
have been executed, their validity can be 
questioned only by the United States, 
and not by private parties.” This clause 
from the opinion is quoted below in the 
present case, but I fail to perceive its 
precise applicability. The transaction, 
asin Bank v. Stewart, had been executed, 
Matthews v. Bank and Bank v. Whitney, 
only, of these cases, might be claimed to 
havea bearing upon the discussion; but 
their analogy is not apparent. 

I donot think that the United States 
supreme court intended to announce any 
new rule, for they simply applied a doc- 
trine established as early as in the case of 
Fleckner v. Bank, 8 Wheat. 339. That the 
Matthews and Whitney Cases have not 
overruled the doctrine of the Lanier and 
Bullard Cases or of the Conklin Case in 
this court, with respect to the enforce- 
ability of such a by-law as the bank had 
in this case, is the general understanding 
of text writers, and it has been so under- 
stood by courts. Cook, Stock, Stockh. & 
Corp. Law (3d Ed.) § 533; Jones, Liens 
(2d Ed.) § 384; Thomp. Corp. (Ed. 1894 
2319; Paine Banking Laws, p. 533; 16 
Am. & Eng. Enc. Law, p. 201, $§ 14, 15; 
Evansville Nat. Bank v. Metropolitan 
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Nat. Bank, 2 Biss. 527; Continental Bank 
v. Ellicott Bank (C. C.) 7 Fed. 376; As- 
sociation v. Wiltz (C. C.) 10 Fed. 330; 
Feckheimer v. Bank, 79 Va. 80. 

I do not understand that by virtue of 
any rule established in the Matthews and 
Whitney Cases, a national banking associ- 
ation is enabled, by force of a by-law, or 
by a notice upon certificates, to restrict 
the transferability of its stock by impos- 
ing a lien thereon for any liability owing 
to it by its stockholder. How can it re- 
serve to itself a right to a lien upon 
shares of its own stock, in contravention 
of the provisions of the national banking 
act, and become entitled to demand of the 
courts to enforce it as against a purchaser 
of the shares, whose title thereto is ac- 
quired bona fide, and for value? If the 
defendant bank can _ successfully insist 
upon the right to an equitable lien, which 
the courts must enforce, in the face of the 
statutory prohibition, then I do not see 
that certificates of capital stock in national 
banking associations will possess that 
marketable character which has been con- 
sidered to give them a greater value as 
investments. The transferability of the 
stock is one of the most valuable fran- 
chises conferred by congress upon bank- 
ing associations, as it was said by Mr. 
Justice Davis in the Lanier Case. ‘The 
learned judge further remarked, in that 
case: ‘‘It is no less the interest of the 
shareholder than the public that the certi- 
ficate representing his stock should be in 
a form to secure public confidence, for 
without this he could not negotiate it to 
any advantage.” 

Nor can it be said that this plaintiff, 
when offered by Levi the certificates of 
stock as collateral security for a loan of 
money, was chargeable with notice of any 
lien of thebank thereon. The certificates 
were in his possession, and were delivered 
to the plaintiff; and the printed matter 
thereon was of no importance, inasmuch 
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as the public law under which the ban! 
was organized, prohibited it from makin, 
any loan or discount on the security o: 
the shares of its own capital stock. Th: 
plaintiff could not be bound by notice o° 
something which the law prohibited. The 
plaintiff, in the language of Justice Davis 
in the Lanier Case, was “told, under th 
seal of the corporation, that the share- 
holder is entitled to so much stock, which 
can be transferred on the books of the 
corporation, in person or by attorney, 
when the certificates are surrendered, but 
not otherwise. This is a notification to 
all persons interested to know that who- 
ever in good faith buys the stock, and 
produces to the corporation the certifi- 
cates, regularly assigned, with power to 
transfer, is entitled to have the stock 
transferred to him. And the notification 
goes further, for it assures the holder that 
the corporation will not transfer the stock 
to any one not in possession of the certi- 
ficates.”” 

If the case had been one where the 
bank, not regarding the prohibition of the 
banking act, had taken from Levi his cer- 
tificate of stock as collateral security for 
the payment of any indebtedness which 
he had incurred or might incur, and had 
realized upon them for application upon 
his debt, it might well be that it would not 
lie in his mouth, or any one claiming un- 
der him, to assert the illegality of the 
transaction, The case would then re- 
semble more the cases of Bank v. Mat- 
thews or Bank y. Stewart. If the bank 
had violated the law, it laid itself open to 
proceedings on the part of the govern- 
ment, and the courts might leave the par- 
ties where they were, and might decline to 
interfere to benefit the borrower to the 
prejudice of the stockholders and credi- 
tors. There is no conflict between the 
Lanier and Bullard Cases and the Mat- 
thews and Whitney Cases. Each class is 
distinct, and its doctrine is controlling 
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where the principle involved is the same. 
It is one thing if the contract has been 
executed, and to avoid it would be to de- 
plete the assets of the bank to the amount 
represented by the contract. It is quite 
another thing where the bank is seeking 
to create a lien upon an implied executory 
contract, or a security where it has none, 
and where it admits it has none, in the 
face of the statute which provides that it 
shall not have such a lien or take such a 
security. 

The conclusion I reach is that the cases 
relied upon in the court below in the de- 
cision of this case do not control it. They 
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do not authorize the assertion of an equit- 
able lien by the bank upon the shares of 
its own capital stock; and the plaintiff, 
having acquired the certificates from Levi, 
the stockholder, for value, and in good 
faith, was entitled to have the same abso- 
lutely transferred into its name upon the 
books of the corporation. The judgment 
should be reversed, and a_ new trial or- 
dered, with costs to abide the eveat. 


PARKER, C. J., and BarTLeTT, Mar- 
TIN, VANN, CULLEN, and WERNER, JJ., 
concur. 


Judgment reversed, etc. 


COLLECTION. 


CERTIFICATE OF DEPOSIT—MAILING 


DIRECT TO 


MAKER—NEGLIGENCF—LETTER 


OF INSTRUCTIONS AS AUTHORITY. 


First National Bank v. Citizens Savings Bank, supreme court of Michigan, 
March 13, 1900. 


In the absence of instructions, a bank 
which receives a certificate of deposit for 
collection is negligent in sending the 
item direct to the maker; and such negli- 
gence makes the sender liable forany loss 
resulting. 

In the present case, the instructions to 
a collecting bank are held to authorize it 
to send a certificate of deposit direct to 
the issuing bank for collection, and the 
collecting bank is absolved from liability 
for the non-payment of the certificate, by 
reason of the insolvency of the maker. 


Error to the Circuit Court of Wayne 
county; Willard M. Lillibridge, Judge. 

Action by the First National Bank of 
Chicago against the Citizens’ Savings 
Bank of Detroit. Plaintiff had verdict. 
Defendant brings error. Reversed and 
new trial ordered. 


Lonc, J. On September 6, 1898, the 
plaintiff bank received for collection from 


the National Bank of California, at Los 


Angeles, a certificate of deposit for $1 
650 and interest thereon, issued to the 
order of J. R. Wallace by D. F. Parsons, 
a private banker at Burr Oak, Michigan, 
under date of February 2, 1898. The 
certificate was indorsed and made pay- 
able by Wallace to the order of the Bank 
of Whittier, California, by it tothe National 
Bank of California, and by it to the 
First National Bank of Chicago. On 
September 6th, the day of its receipt, the 
First National Bank of Chicago endorsed 
and made it payable to the order of the 
defendant bank and forwarded it by mail 
to that bank at Detroit, with the follow- 
ing instructions: 


“The First Nat’l Bank of Chicago 
Chicago, Ill., Sept. 6, 1898. 
Citizens’ Savings Bank, 
Detroit, Mich. 


Dear Sir:—I enclose items as per 





266 


statement below for collection 
returns. 


and 


Respectfully Yours, 
R. J. Streeter, Cashier. 
Protest all papers unless otherwise 
instructed. 
Burr Oak, 1650 and Int. 
38.50 


1688.59 

Telegraph if not honored (rubber 
stamped). 

Do not hold any of our collections 
after due for any reason whatever, 
except upon special instructions from 
us. Return at once if not paid.” 


letter and 
pinned to the certificate of deposit there 


Accompanying the above 


was a red slip as follows: 


‘Citizens Savings Bank, 
Detroit, Mich. 

We send this C-D for $1650.00 and 
int. to you for collection, as we note 
that you have a correspondent at 
Burr Oak, Mich. Please collect for 
us at your best rate of exchange and 
oblige. 

First National Bank, 
A. Chicago. 
9-6-’98. 

Kindly take this ticket off before 

forwarding to Burr Oak,” 


Also accompanying the certificate and 
pinned to it were two slips of which the 
following are copies: 


“6098, 

Telegraph if not honored. If tel- 
egraphing, communicate only with 
the First National Bank of Chicago, 
Ill. (giving date of their endorsement 
stamp), who will give instructions di- 
rect.” 

“First National Bank, 

Chicago. 
Collection. No. 8. 
Acc’t Nat'l Bank of Cal., 

Los Angeles, Cal. 
Date, Sept. 6, 1898. 
Burr Oak, $1650. 
iat... 

eS 
8-3. 
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Do not write or mark or stamp on 
this ticket. 
Protest. 
Return promptly if not paid.” 


The agent of the First National Ba 
of Chicago who forwarded the certifica 
to defendant, testified on cross-examil 
tion that 


“The certificate was sent to the defend 
ant bank (a bank as a rule we never sei 
anything to). We sent it to them fort 
simple reason that we presumed that th: 
knew all about this D. F. Parsons, having 
had his account for several years, and we 
didn’t know anything about him; he was 
a private banker in Burr Oak, Mich, I had 
sent items to Parsons for a number of 
years previous to this, small items; but 
had never sent him as much money as 
that. I had no sufficient knowledge of 
him to send him more.” 

(). “This red ticket states: ‘We note 
you havea correspondent at Burr Oak.’ 
Do you know who that correspondent was 
that you nored at that time?” 


A. “There being only one bank at 
Burr Oak, there could not be any question 
about it. He was D. F. Parsons.” 

It appears that the defendant bank on 
receipt of the certificate of deposit from 
plaintiff, which was September 7, 1898, 
sent it forward to D. F. 
Oak, Michigan, stating that it was en- 


Parsons, Burr 
closed for collection and asking him to 
report promptly. the 
the September, 
handed it to his clerk, and told him to 
give the Citizens’ Savings Bank of De- 
troit credit for it. The clerk testified 
that according to the books of D. F. Par- 
sons there was a balance in the Citizens’ 
Savings Bank due Mr. Parsons of about 
$28,000. The clerk testified further that 
it was the custom of business that when 
the Citizens’ Savings Bank sent collections 
to Mr. Parsons, if it was a certificate, 
they merely gave the bank credit on the 
books. If it was a check or draft for col- 
lection, they would collect it before they 


Parsons received 


certificate on 12th of 
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eave credit; that business had been con- 
icted in this way for over five years. The 
-itness further testified: 


“We would remit to the Citizens’ Sav- 
gs Bank every day, or twice a day, or 
nce in two or three days. If our books 
showed a balance to the Citizens’ Savings 
sank in our favor, we would remit just 
the same. We would remit to the Citi- 
ens’ Savings Bank for a draft or a check 
drawn on our bank. The Citizens’ Sav- 
gs Bank had never sent anything on our 
bank for collection before that was drawn 
n us, and I didn’t notice this until after- 
wards. My father made an assignment 
tor the benefit of creditors on the night of 
the 13th of September, 1898. Mr. Hime- 
saugh, the assignee, has the statement 
the Citizens’ Savings Bank rendered. On 
September 15th, 1898, | did not know 
iything about my father’s indebtedness 
to the Citizens’ Savings Bank. What I 
have learned about it since is what has 
told me. Within ten days or two 
weeks after his assignment, my father left 
urr Oak and does not live there now.” 


been 


The cashier of defendant bank testified 


that he received this certificate of deposit 


1 September 7, and on the same day he 
forwarded it on regular collection letter- 
ead to Parsons, with instructions e- 


mit. The witness was then asked: 


(). “What construction did you place 
upon exhibit three?” (Exhibit three is 
the letter to the defendant bank in which 
it was said: “We send this C-D for $1650 
and int. to you for collection as we note 
you have a correspondent at Burr Oak, 
Mich.) This was objected to, and ob- 
jection sustained. 

(). **How did you regard Mr. Parsons 
at that time financially?” This was ob- 
jected to and the court said: “It seems 
to me that this is not the point. If they 
thought that he was responsible, didn’t 
they assume the risk? Here isa note one 

f us has made fora large amount. We 
all know the usual practice of sending a 
note for collection is not to send it to the 
maker of the note. While in a good 
many instances it would be safe to senda 
note to the maker of it,does not the bank 
always take the chances as a matter of 
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law? Counsel forthe defendant: “It does 
unless its instructions are to the contrary. 
I do not claim here without instructions 
we were justified in sending this to Par- 
sons: but what I claim is the instructions 
were positive to send it tohim, and I wish 
to show that Mr. Tillotson (the cashier of 
defendant bank) so construed it, and that 
was his honest construction of the mem- 
orandum. Further, we havea letter from 
the First National Bank (of Chicago) in 
which they acknowledge that to be the 
construction.” 

The court: ‘‘I have ruled in effect that 
that memorandum is not susceptible to 
that construction. You have an excep- 
tion to that.”’ 

Counsel: ‘‘Your Honor holds that that 
is not an instruction to the Citizens’ Sav- 
ings Bank to send it direct to Parsons?” 

The court: “Yes.” 


The defendant bank, not having heard 
from Parsons, on the 12th of September 
wrote to him to send funds sufficient to 
meet the Nothing further 
was heard from Parsons on the subject. 


certificate. 


He failed and left the state, and his estate 
as reported by his son was not worth eight 
cents on the dollar. 

The cashier of defendant bank was in- 
terrogated further in reference to his 
good faith in sending the certificate direct 
to Parsons, and the testimony was ruled 


out, He further testified: 


‘There was no arrangement between 
our bank and him by which he was au- 
thorized instead of sending currency di- 
rect to our bank to give the bank credit. 
That would not be allowed any more than 
he would pay his check if he did not have 
the money to his credit in our bank. | 
first learned that he was insolvent, or 
that his zredit was not good, on Septem- 
ber 15. On September 7. when this col- 
lection was received from Chicago, Par- 
sons was owing our bank $4,000.”’ 

Some considerable correspondence was 
had between the plaintiff and defendant 
banks in reference to the matter. On 


September 21 the plaintiff wrote the de- 
fendant as follows: 
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“Chicago, Sept. 1, 1898, 
Citizens’ Savings Bank, 
Detroit, Michigan. 

Gentlemen:—We have your favor 
of the 19th inst. Insending the item 
to you as we did, we suppose that it 
was intended to have the advantage 
of your knowledge of Parsons. We 
were aware that his was the only bank 
at Burr Oak, but we thought you 
would know enoughabout him not to 
send to him an item on himself for 
$1650 unless you had and were war- 
ranted in having considerable confi- 
dence in him. You said nothing on 
this point. Kindly let us know how 
you regard Parsons. Our corres- 
pondent in Los Angeles is inquiring 
sharply of us to see if there is not 
some responsibility ‘somewhere’ for 
this loss. 

Yours truly, 
R. J. Street, 
Cas. O. P.” 
The defendant replied to this letter as 
follows: 
“Detroit, Sept. 23d, ’98. 
R. J. Street, Cashier, 
Chicago, Il. 

Dear Sir:—In answer to yours of 
the 21st inst., regarding the certifi- 
cate sent to D. F. Parsons, of Burr 
Oak, who recently failed, I would 
say that we have had entire confidence 
in Mr. Parsons’ integrity and ability 
to pay. We had heard nothing detri- 
mental to his financial standing; his 
rating is from $30,000 to $35,000 in 
Dun’s, and we were at the time carry- 
ing $4,000 of loans to him, which was 
less than the original amount loaned 
him, and he has always been _busi- 
nesslike in his dealings with us. If 
he had wanted to borrow money, we 
should have loaned it to him, and we 
had no intimation whatever that 
there was anything wrong there. I 
have requested the assignee to return 
the certificate unless he would remit 
for the same. 

Yours respectfully, 

Frank F. Tillotson, Cashier.” 


The certificate was not protested, and 
the plaintiff bank was not notified of its 
non-payment until September 15th. 
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The declaration by which the suit w 
commenced counts upon the negligence 
the defendant bank in sending the certi 
cate to Parsons for collection, and als 
upon the negligence of defendant in n>» 
notifying plaintiff of its non-collectio 
until September 15; also for not protest- 
ing the certificate for non-payment. The 
common counts in assumpsit are added. 

The court directed the jury to return : 
verdict in favor of the plaintiff for the 
amount of the certificate and interest. 

Counsel asked the court to direct the 
verdict in favor of defendant. This was 
refused, and the refusal constitutes the 
principal assignment of error. 

The main question in the case, and in 
fact about the only question, is whether 
the defendant was justified in sending the 
certificate directly to Parsons for collec- 
tion. It is conceded by counsel for de- 
fendant that in the absence of instructions 
to do so, it is negligence to send the col 
lection directly to the maker; and such 
negligence makes the sender liable for 
any loss resulting. 

We think this rule is sustained by the 
authorities. Bank v. Goodman, 109 Pa. 
428; Bank v. Provision Co., 117 Ill. 100; 
Bank v. Burns, 12 Col. 539; First Na- 
tional Bank v. Fourth National Bank, 56 
Fed. 965. 

But it is contended that the instructions 
from plaintiff to defendant were to send 
the certificate of deposit directly to Par- 
sons for collection; that this is to be 
gathered from the terms of the letter; that 
the directions ‘‘collect at your best rate 
of exchange” implies this from the fact 
that there was no other bank at Burr 
Oak. 

We think in this defendant’s couns:l 
is correct. Any other mode of collection 
would not have been in compliance with 
instructions. The defendant could not 
send the certificate through the express 
company, as it could not be collected 
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at the best rate of exchange in that way. 
The further direction “Kindly take this 
ticket off before forwarding to Burr Oak” 
is consistent only with the idea that the 
collection was to be sent directly to the 
arsons bank. The plaintiff in its letter 
forwarding the certificate calls attention 
to the fact that the defendant has a cor- 
respondent at Burr Oak, and then says: 
‘Please collect at best rate of exchange.’ 
Under these circumstances, we think the 
defendant was justified in so sending the 
collection, especially as Parsons had a 
rating with R. G. Dun & Co. of from $30,- 
090 to $35,000, and the defendant's offi- 
cers had entire confidence in him. 

But aside from this, it is quite evident 
from the correspondence following that 
the plaintiff construed its own letter to 
mean that defendant was instructed to 
send the collection direct to Parsons. In 
the letter of plaintiff of September 16 the 
inquiry is made: ‘‘State whether the item 
was sent direct to Parsons or through 
some other agency at Burr Oak.”” On the 
igth the defendant wrote plaintiff that it 
had been sent direct to Parsons, and on 
the 21st the letter is written by plaintiff 
heretofore quoted, In that letter it was 
said; ‘‘In sending the item to you as we 
did, we suppose that it was intended to 
have the advantage of your knowledge of 

Parsons. We were aware that his was the 
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only bank at Burr Oak; but we thought 
that you would know enough about him 
not to send to him an item on himself un- 
less you had and were warranted in hav- 
ing considerable confidence in him.” In 
other words, it is apparent that the- very 
purpose of the item’s being sent to de- 
fendant was because it had knowledge of 
Parsons’ responsibility, and that it could 
be collected by defendant at better rates 
than plaintiff could collect it for from 
Chicago. As Parsons had the only bank 
at Burr Oak, it must have been anticipated 
by plaintiff that defendant would, if it be- 
lieved Parsons responsible, send the col- 
lection directly to him and thus obtain 
the best rates of exchange. No question 
is made but that the defendant acted in 
the utmost good faith in believing that Par- 
sons was perfectly responsible. The col- 
lection was sent Parsons on the gth. The 
roth being Saturday was a half holiday. 
On Monday, the 12th, the defendant aot 
having heard from Parsons, made inquiry 
about the collection and learned that he 
had failed. The plaintiff was notified im- 
mediately. We think the defendant was 
not negligent in any particular; and the 
court below should have directed the ver- 
dict in favor cf defendant. The judg- 
ment must be reversed and a new trial 
ordered. 
The other justices concurred. 


STOPPED CHECK, 


First National Bank of Duquoin v. Keith, Supreme Court of Illinois, 
December 8, 1899. 


In,the state of Illinois, a check operates 
astan assignment of the funds pro tanto 
and* if the bank refuses payment, the 
holder may sue the bank at law and re- 
cover the amount. After a check passes 
into the hands of a bona fide holder, pay- 
ment cannot be countermanded by the 
drawer, and if there is no defense to the 


check in the hands of the payee, he stands 
in as safe a position as his assignee would, 
and the maker cannot undo the transac- 
tion by notifying the bank not to pay. 

In this action by William S. Keith 
against the First National Bank of Du- 
quoin to recover payment ona check, it 
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appeared that the city of Duquoin owed 
H. A. Keith & Co. under a contract for 
a reservoir, and issued its warrant on its 
treasurer for the amount, which was sur- 
rendered for the latter’s check on defend- 
ant bank, now sued on. The check was 
assigned to William S. Keith, and on 
presentation at the bank payment was re- 
fused on advice of the drawer, and this 
suit against the bank followed. It was 
conceded that from the facts, the bank 
could make the same defense that it could 
have made had the suit been brought by 
the payee-—the suit being substantially 
the same as if brought by the payee, as 
distinguished from an action by a bona 
fide indorsee of the check, having greater 
rights than the payee. 

The grounds of contention against re- 
covery upon the check were the illegality 
of the reservoir contract and of the war- 
rant for which the check was given. The 
court, after full consideration of this con- 
tention, declared the contract valid; and 


concerning the right of recovery upon the 
check, it is 
Held: It being shown 


that the city 
itself would have no defense to a suit to 
recover this money, what defense could 
the mere custodian of the fund have 
against a check drawn on such fund in sat- 
isfaction of the warrant? Upon this 
point, the bank’s argument is that the 
check did not operate as as assignment 
pro tanto of the fund upon which it was 
drawn, and the drawer having 
the bank not to pay, 
be sustained against 
drawee. 

It was the duty of the treasurer to pay 
the warrant drawn on him by the proper 
authorities, and he could have been com- 
pelled todo so. He took up the warrant 
and gave his check for the amount of it 
on the bank having on deposit the moneys 
out of which it was payable. Keith & 


notified 
no action could 
the bank, the 
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Co. accepted the check and surrendered 
their warrant, and the effect was an as- 
signment to the payee of so much of tre 
fund as the check called for, and which 
the bank must be held to have agreed to 
pay on presentation, if sufficient of such 
fund remained on deposit with which ‘o 
pay it. Munn v. Burch, 25 Ill. 21. 

We find nothing in the circumstances of 
this case to take it out of the general 
rule adopted in this state in the Munn 
Case, and ever since adhered to, that the 
check operates as an assignment of the 
fund pro tanto, and that the holder may 
sue the bank at law and recover the 
amount. We regard it as immaterial 
whether there was a bona fide assignment 
of the check to an innocent holder or not, 
for the reason there was no defense 
against its payment in the hands of the 
payee. We have held that, after a check 
has passed into the hands of a bona fide 
holder, payment cannot be countermanded 
by the drawer (Union National Bank v. 
Oceana County Bank, 8o Ill. 212); and it 
follows that, if there is no defense to the 
check in the hands of the payee, he stands 
in as safe a position as his assignee would, 
and the maker cannot undo the transac- 
tion by notifying the bank not to pay. 
Such a result follows from the doctrine 
recognized in, and reaffirmed by, a long 
line of cases subsequent to Munn vy. 
3urch, supra, that the check is an assign- 
ment to the hoider of so much of the 
fund on deposit as the check calls for, and 
that payment may be enforced against 
the bank in a suit at law on the check, if, 
when presented, the bank has on deposit 
sufficient of the funds of the drawer to 
pay it. The city of Duquoin itself would 
have had no power, under the facts in 
this case, to countermand payment, and 
it is difficult to see that such power re- 
sided in the treasurer. 

Judgment for plaintiff. 
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MORTGAGE NOTE. 


Nt GOTIABILITY IN ILLINOIS— PROVISIONS FOR HASTENING MATURITY AND FOR PAYMENT 


OF TAXES AND INSURANCE DO NOT 


AFFECT NEGOTIABILITY, 


Hunter v. Clarke, Supreme Court of Illinois, February 19, 1900. 


Under the statute of Illinois providing 
that an instrument, to be negotiable, 
must be payable at a time certain, a note 
secured bv a mortgage, construed as one 
instrument so far as the stipulations of 
the mortgage affect the note, and contain- 
ing a provision that upon a certain con- 
tingency the holder shall have the option 
to declare the note due before the time 
fixed for its maturity, is negotiable, not- 
withstanding such provision. 

Nor will a prevision which requires the 
mortgagor to pay taxes and insurance on 
the property, destroy negotiability under 
the Illinois statute which requires a nego- 
tiable instrument to be for a fixed sum, 


Action by Sarah J. C. Clarke against 
John B. Hunter upon a principal note 
and two interest notes given for semi- 
annual interest thereon. The principal 
note declared on is as follows: 


“$5,000. 
“Springfield, Ill., Feb. 20, 1889. 
“On March 1, 1894, after date, 
value received for money loaned, I 
promise to pay to the order of Ed- 
ward ‘I. Oliver five thousand dollars, 
with interest on the same at the rate 
of eight per cent. per annum, after 
due, until paid, according to the 
tenor of a certain mortgage deed 
bearing even date herewith, given 
by John B. Hunter and wife to Ed- 
ward T. Oliver. Payable at the 
State National Bank, with ex- 

change. 
“Tohn B. Hunter.” 


Plaintiff also set out the mortgage 
mentioned in said principal note, which 
secured the same and the notes given for 
interest up to its maturity. The mort- 


gage provides that, in case of the neglect 
or refusal to pay any of said notes when 
due, or in case of waste or non-payment 
of taxes and assessments, or neglect to 
insure or keep insured the buildings on 
the mortgaged premises for the benefit of 
the mortgagee, the principal note, with all 
accrued interest thereon, should become 
due and payable at the option of the legal 
holder thereof, and the mortgage might 
then be foreclosed. 

Before the maturity of this note $3,000 
had been paid on it to the payee who, 
without crediting the amount on the note 
thereafter, and still before maturity, sold 
and assigned the note to plaintiff for the 
full amount. ‘The question before the 
court was whether the note was a negoti- 
able instrument, in which event the plain- 
tiff would be ina position to enforce it 
in full, free from the defense of partial 
payment, ot which he knew nothing when 
he purchased the note. Upon this point 
the court 

Held: [f the plaintiff purchased the 
note before maturity, without notice of 
the remittance of $3,000 to Brinkerhoff & 
Oliver to be applied on the note, the 
judgment of the appellate court (revers- 
ing a judgment for defendant and render 
ing final judgment for the amount due by 
the terms of the note) is right, provided 
the note is negotiable, and governed by 
the rules of law applicable to negotiable 
paper. By our statute all promissory 
notes made by any person, whereby such 
person promises or agrees to pay any sum 
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of money or article of personal property, 
or any sum of money in personal prop- 
erty, or acknowledges any sum of money 
or article of personal property to be due 
to any other person, are negotiable. Ifa 
note is for the payment of money, it must 
be for a fixed sum, payable at all events, 
and at a time specified therein, or at a 
time which must certainly arrive, 

The objections made to this note are 
that, when read with the mortgage therein 
referred to, it may become payable before 
the time specified in the note; and by 
virtue of the provisions of the mortgage 
it secures an uncertain sum for taxes and 
insurance, and secures the holder against 
acts constituting waste. 

Assuming that the note and mortgage 
are to be construed as one instrument so 
far as the stipulations of the mortgage 
may affect the note, the first question is 
whether a provision that upon a certain 
contingency the holder shall have the 
option to declare a note due before the 


time fixed for its maturity will destroy its 


negotiability. It is true that the money 
must be certainly payable, and, if it is 
uncertain whether the money will ever be- 
come due, the instrument is not a promis- 
sory note. Here it is certain that the 
time would arrive when the note would 
be payable. It would be due absolutely on 
March 1, 1894, but upon a certain con- 
tingency it might become due earlier. 
Notes payable at or before a given date 
are negotiable. 4 Am. & Eng. Enc. Law 
(2d Ed.) 1892. An option of the maker 
to pay before the date fixed does not 
affect the negotiability of the note, and it 
is payable absolutely notwithstanding the 
option. Dorsey v. Wolff, 142 Ill. 589. A 
note payable by installments is negotiable 
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although the whole is to become due u; 
the failure in the payment of an insta! 
ment or the non-payment of inter 
Chicago Railway Equipment Co. v. M 
chants’ Bank, 135 U.S. 268. So an 
payable at a date certain, or sooner, uj 
the happening of some specified event, is 
held to be due at such date, and is nego- 
tiable; as, for example, a note due at a 
fixed day, or before, if made out of the 
sale of certain property, or upon making 
a collection, or in case of the death of the 
maker before such day. Harlow v. Bos- 
well, 15 Ill. 56; McCarthy v. Howell, 24 Ill. 
342; Cisne v.Chidesser, 85 Ill. 523; Beatty's 
Estate v. Western College, 177 Ill. 280. 
There can be no difference, in principle, 
between the exercise of an option by the 
maker to pay before a certain day, or a 
provision that the notes shall be due upon 
the happening of some event prior to the 
date fixed, and an option of the holder to 
declare it due upon the occurrence of 
some event. The provision for declaring 
the note due did not affect its negotiabil- 
ity. 

The other proposition—that the stipula- 
tions of the mortgage render the amount 
promised to be paid by the note uncer- 
tain—is not correct. The amount is not 
increased in any event, but the note is to 
be satisfied by the sum certain therein 
named. ‘The provisions of the mortgage 
for the allowance of costs, taxes, assess- 
ments, insurance, and attorney’s fees apply 
only in case of foreclosure, and do not 
add to the amount of the note. The judg- 
ment isright. Plaintiff bought it before 
due, and without notice of the payment, 
and must be protected. The judgment of 
the appellate court is affirmed. Judgment 
affirmed. 












TREASURY DEPARTMENT, ) 
Office of 
CoMMISSIONER OF INTERNAL REVENUE, \ 
WASHINGTON, D.C., March 9, 1900. 


CONVEYANCES OF REAL PROPERTY. 


‘To Collectors of Internal Revenue and 
others: 

The paragraph of Schedule A relating 
to the stamp tax on conveyances of real 
property is in the following language : 

Conveyance: Deed, instrument, or 
writing, whereby any lands, tenements, or 
other realty sold shall be granted, as- 
signed, transferred, or otherwise con- 
veyed to, or vested in, the purchaser or 
purchasers, or any other person or per- 
sons, by his, her, or their direction when 
the consideration or value exceeds one 
hundred dollars and does not exceed five 
hundred dollars, fifty cents; and for each 
additional five hundred dollars or frac- 
tional part thereof in excess of five hun- 
dred dollars, fifty cents. 

In construing the above provision, it is 
now held that it is only upon conveyances 
of ‘‘realty sold” that conveyance stamps 
are required—z. e., upon conveyances of 
realty where a valuable consideration, a 
benefit capable of estimation in money 
value, either passes, or has passed, or 
is to pass, from the grantee to the 
grantor. 

The word sold, as employed in the stat- 
ute, is used, in my opinion, not, as here- 
tofore ruled by this office, in the techni- 
cal sense of ‘‘purchase and sale” as 
contradistinguished from the taking by 
descent or operation of law, but in its or- 
dinary meaning and acceptation. 

The previous ruling upon this question, 
which is hereby reversed, was made un- 
der the advice of the honorable Attorney 
General. I am in doubt concerning its 
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correctness, and have decided henceforth 
to give the benefit of the doubt to the 
taxpayer. Inasmuch, however, as the 
former ruling may nevertheless be the 
correct one, taxes heretofore paid in com- 
pliance with it will not be refunded. 

G. W. WiLson, Commissioner. 


CONVEYANCES BY EXECUTORS. 

No tax on conveyances of realty by ex- 
ecutors to trustee without valuable 
consideration. 

Office of Comm’r, etc., March 9, 1900. 

Sir: I have to acknowledge the receipt 
of your letter of the 6th instant, with re- 
spect to a decision in the matter of taxing 
a deed of trust from the executors of the 
late Bishop McGovern to yourself as 
trustee. 

In reply, you are advised that after the 
most careful consideration of the ques- 
tion, lam of the opinion that said deed 
comes within the scope of my ruling of 
the 28th ultimo, that the conveyance of 
real estate without valuable consideration 
to a trustee, or by a trustee to another 
trustee, or by a trustee to a cestui gue trust, 
requires no stamp tax under the internal 
revenue laws. 

I am satisfied that the conveyance of 
property by the above-named deed was 
wholly without valuable consideration, 
and the real estate mentioned therein re- 
mained in the ownership of the same 
diocese or congregations during all 
changes of legal title, and that it requires 
no stamps. The ruling to the contrary 
made by this office under date of Sep- 
tember 5, 1899, to Collector Hershey, of 
the ninth district of Pennsylvania (T. D. 
21583), is hereby revoked. 
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Said conveyance can be recorded with- 
out any internal revenue stamps affixed 
thereto, and you are authorized to exhibit 
this letter to any recorder for the pur- 
pose of having said conveyance duly re- 
corded. 
Respectfully, 
Rost. WILLIAMS, Jr., 
; Acting Commissioner. 

Right Rev. J. H. Shanahan, Harris- 

burg, Pa. 


BROKERS—PUBLIC WARRANTS. 


A single instance of the purchase or sale 
of securities (or occasional instances 
of such transactions) is not sufficient 
to constitute the business of a broker, 
in contemplation of the statute, and 
special tax is not required to be paid 
therefor — Public warrants even 
though transferred before payment, 
do not require a stamp under the in- 
ternal revenue laws. 

Office of Comm’r, etc. March 14, 1900. 

Sir: Herewith is returned to you at 
your request the newspaper clipping which 
you transmitted to this office with your 
letter of the 7th instant, wherein it is 
stated that “the termsof the new revenue 
law are such that any person who buys a 
note, township warrant, or any other 
variety of negotiable instrument, even 
though he purchases but a single warrant, 
and that for a very small amount, be- 
comes in the meaning of the law a 
broker, and as such is required to take 
out a license,” and that ‘‘every person 
who has purchased a township warrant is, 
strictly speaking, a violator of the law, 
and subject to a heavy fine.”’ 

This statement is commonly erroneous, 
No person is required to pay special tax 
as a broker under the war revenue act 
unless it is his ‘‘business * * * to 
negotiate purchases or sales” of securi- 
ties. Under the decision of the Su- 
preme Court the word “business” is to 
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be regarded asa controlling word in this 
definition; and a single instance of the 
purchase or sale of securities (or rare or 
occasional transactions of this kind) is 
not sufficient to constitute the business 
contemplated by the statute. 

It is further set forth in this newspaper 
clipping that “public warrants drawn on 
a public treasurer are not required to 
bear revenue stamps when presented by, 
the drawee; but if the warrant is trans- 
ferred before payment, it becomes a nego- 
tiable instrument, and must have revenue 
stamp affixed.” 

This statementis also erroneous. It is 
held that internal revenue stamps are not 
required on these public warrants, even 
when transferred before payment. 

Respectfully, 
Rost. WILLIAMS, Jr., 
Acting Commissioner. 

Mr. D. Lewis, President Jansen Bank, 

Jansen, Nebr. 


EXPORT BILLS OF LADING. 


A 1o-cent stamp must be affixed to bills 
of lading issued for goods exported 
to foreign countries, with certain ex- 
ceptions as to Mexico and Canada. 
‘The constitutionality of this provision 
is to be decided by the United States 
Supreme Court. 

Office of Comm’r, etc., March 15, 1g00. 
Sir: Mr. Robert G. Evans, United 
States Attorney, St. Paul, Minn., has in- 
formed this office that complaint has been 
made against the Northern Pacific Rail- 
way Company and Frank M. Fairbanks, 
its agent, for refusal to affix a 10-cent 
stamp to bills of lading issued for foreign 
countries other than Mexico and Canada, 

as required by the act of June 13, 1898. 

The company declined to pay this tax, 

alleging that Congress could not lay duties 

on exports, and that a tax on a bill of 
lading given for the export was a tax on 
the export itself. 
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The case was tried in the United States 
District Court at Minneapolis, Minn., 
and a verdict of guilty was rendered 
against both the company and its agent, 
and the court thereupon imposed a fine 
upon each of the defendants. It is the 
intention of the company to sue out a 
writ of error to the Supreme Court, under 
section 5 of the act of March 3, 1891 (26 
Stat., 826). 

It is hoped to obtain an early decision 
upon the question. You will insist that 
hereafter the company affix a stamp to all 
export bills of lading, as required by law, 
with certain exceptions as to Mexico and 
Canada. (See opinion of Attorney-Gen- 
eral, internal revenue decision No. 6, 
dated January 5, 1900.) 

Respectfully, 
Rost. WILLIAMs, Jr., 
Acting Commissioner. 

Mr. F. von Baumbach, Collector Inter- 

nal Revenue, St. Paul, Minn. 


DUPLICATE BILLS OF LADING, ETC, 


All copies of instruments issued by car- 
riers to consignors held liable to 
taxation as duplicates. 


Office of Comm’r, etc., March 20, 1900. 

Sir: Your letter of the zoth December 
last, with respect to the tax on copies of 
bills of lading, has been carefully con- 
sidered, together with the argument of 
Senator Mason, filed on the 7th of 
March. 

The act providing for the stamping 
some instrument issued by the carrier 
the shipper or consignor, or his agent, 
person from whom any goods are ac- 
cepted for transportation, does not make 
it obligatory that a technical bill of lad- 
ing should be issued in any case, as coun- 
selseems to assume. The instrument to 
be issued is referred to as a ‘‘bill of lad- 
ing, manifest, or other evidence of re- 
ceipt and forwarding.” Again, when the 
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stamp tax is imposed the language used 
is, “There shall be duly attached to each 
of said bills of lading, manifests, or other 
memorandum, and to each duplicate 
thereof,a stamp of the value of one cent.” 
So it is not a duplicate bill of lading 
that is referred to alone, but equally a 
duplicate manifest,or a duplicate mem- 
orandum, or a duplicate of any other in- 
strument of writing which should contain 
evidence of receipt and forwarding. 

The question of tax turns upon the 
meaning of the word ‘‘duplicate.”” Web- 
ster’s Dictionary, the accepted authority 
in this Department in the definition of 
words, gives the following, the first being 
the ordinary meaning, and the second the 
technical meaning: 

Duplicate: 

(1) That which exactly resembles or 
corresponds to something else. Another, 
correspondent to the first—hence, a copy, 
a transcript, a counterpart, 

(2) (Law.) An original instrument re- 
peated. A document which is the same 
as another in all essential particulars, and 
differing from a mere copy in having all 
the validity of an original. 

It will be seen that the ordinary mean- 
ing of the word “duplicate” is a “copy,” 
and it has been the rule of this office to 
construe words used in statutes according 
to their ordinary meaning and accepta- 
tion, unless the intent of the statute im- 
peratively required that a technical signifi- 
cance should be given them. Endlich on 
the Construction of Statutes says that 
“In general statutes are presumed to use 
words in their popular sense,” and “it is 
probably not inaccurate to say that as 
between two meanings of a word, the or- 
dinary and popular meaning is in general 
to be preferred, and is most frequently in 
harmony with the subject-matter and ob- 
ject of the enactment.” 

Other eminent authorities are in accord 
with this dictum. I, therefore, rule that 
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the word ‘‘duplicate” as used in the para- 
graph of Schedule A, headed “Express 
and freight,” includes all copies, and every 
copy of any instrument evidencing the re- 
ceipt and forwarding of goods issued by 
the carrier, or his agent, must beara 1- 
cent stamp, and any memorandum made 
on the same thatis ‘‘merely a copy,” “not 
a bill of lading,” “not a duplicate,”’ ‘‘not 
a contract,” “not negotiable,” “merely an 
acknowledgment,” etc., will have no effect 
to exempt the copy from taxation as a 
duplicate. 
Respectfully, 
G. W. Witson, Commissioner. 

Mr. J. M. Dickinson, General Solicitor, 
IlllInois Central Railroad Company, Chi- 
cago, Ill. 


PLEDGING OF COLLATERAL SECURITIES, 


Office of Comm’r, etc., March 21, 1900. 
To Collectors of Internal Revenue: 
The subjoined opinion of the Attorney 


General, relative to the pledging of col- 
lateral securities and the instruments 
used therein, is published for the infor- 
mation of all concerned. 

G. W. Witson, Commissioner. 


DEPARTMENT OF JUSTICE, | 

Washington, D. C., March 20, 1goo. { 
The Secretary of the Treasury: 

Str; I have the honor to acknowledge 
the receipt of yours of November 1o, 
1899, inclosing copy of a letter received 
by you from the Commissioner of Internal 
Revenue, in which you ask my opinion 
upon the two following questions: 


“1, Whether the transaction detailed 
in his (the Commissioner’s) letter is sub- 
ject to tax as a pledge under the provis- 
ions of the paragraph in Schedule A 
headed ‘Mortgage or pledge.’ 

“2. If your opinion should be in the 
negative on the first proposition, your 
opinion is requested as to whether stock 
pledged as security for loans may not 
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properly be taxed under the first para 
graph of Schedule A.” 


Accompanying the Commissioner's let- 
ter is a copy of an instrument, which is 
as follows, and which presents the facts 
involving the transaction upon which the 
opinion is desired: 


“Know ali men by these presents, That 
the undersigned, in consideration of finan- 
cial accommodations given, or to be 
given, or continued to the undersigned by 

National Bank of the City of New 
York, hereby agree with the said bank, 
that whenever the undersigned shall be- 
come or remain, directly or contingently, 
indebted to the said bank for money lent, 
ortor money paid for the use or account 
of the undersigned, or for any overdraft 
or upon any indorsement, draft, guaran- 
tee, or in any manner whatsoever, or 
upon any Claim, the said bank shall then 
and thereafter have the following rights, 
in addition to those created by the circum- 
stances from which such indebtedness may 
arise against the undersigned, or his or 
their executors, administrators or assigns, 
namely: 

‘*t, All securities deposited by the 
undersigned with said bank, as collateral 
to any such loan or indebtedness of the 
undersigned to said bank, shall also be 
held by said bank as security for any 
other liability of the undersigned to 
said bank, whether then existing or 
thereafter contracted; and said bank 
shall also have a lien upon any bal- 
ance of the deposit account of the un- 
dersigned with said bank existing from 
time to time, and upon all property of the 
undersigned of every description left with 
the said bank for safe-keeping or other- 
wise, or coming to the handsof said bank 
in any way, as security for any liability of 
the undersigned to said bank now existing 
or hereafter contracted. 

“2. Said bank shall at all times have 
the right to require from the undersigned 
that there shall be lodged with said bank 
as security for all existing liabilities of 
the undersigned to said bank, approved 
collateral securities to an amount satisfac- 
tory tosaid bank and upon the failure of 
the undersigned at all times to keep a 
margin of securities with said bank for 
such liabilities of the undersigned, satis- 
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factory to said bank, or upon any failure 
in business or making of an insolvent as- 
signment by the undersigned, then and in 
either event all liabilities of the under- 
signed to said bank shall at the option of 
said bank become immediately due and 
payable, notwithstanding any credit or 
time allowed to the undersigned by any 
instrument evidencing any of the said 
liabilities. 

“3. Upon the failure of the undersigned 
either to pay any indebtedness to said 
bank when becoming or made due, or to 
keep up the margin of collateral securities 
above provided for, then and in either 
event said bank may immediately, with- 
out advertisement and without notice to 
the undersigned, sell any of the securities 
held by it as against any or all of the lia- 
bilities of the undersigned, at private sale 
or broker’s board, or otherwise, and apply 
the proceeds of such sale as far as needed 
toward the payment of any or all of such 
liabilities, together with interest and ex- 
penses of sale, holding the undersigned 
responsible for any deficiency remaining 
unpaid aftersuch application. If any such 
sale be at broker’s board or at public 
auction, said bank may itself be a pur- 
chaser at such sale, free from any right 
or equity of redemption of the undersign- 
ed, such right and equity being hereby 
expressly waived and released. Upon 
default, as aforesaid, said bank may also 
apply toward the payment of the said 
liabilities all balances of any deposit ac- 
count of the undersigned with said bank 
then existing. 

‘It is further agreed that these presents 
constitute a continuing agreement apply- 
ing to any and all future as well as to 
existing transactions between the under- 
signed and said bank. 


“ 


“Dated New York, the ——— day of 
wos, Sate” 


I think that I sufficiently answered the 
first question in the opinion which was 
rendered to you on the z21stof September, 


1898. The instrument upon which the 
opinion was based in that case differed 
from the one now under consideration. in 
that, in the ‘outset, that instrument con- 
tained a promissory note signed by the 
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borrower; then stipulated in express 
terms that the borrower had deposited 
with, and pledged to, the company from 
which the money was borrowed, and to 
which the note was given, as collateral 
security for the payment of the note, a 
certain number of shares of stock de- 
scribed in the said instrument. Follow- 
ing this express pledge of the. said stock 
as security for the payment of a definite 
and certain sum of money, evidenced by 
the said note, were further stipulations in 
the said instrument, substantially the 
same as those contained in the instrument 
of which the above is a copy. 

In the opinion referred to, I advised 
you that my construction of the law led 
me to the conclusion that the transaction 
was stampable only in so far as the prop- 
erty described was made security for the 
payment of a definite and certain sum of 
money, to wit, that sum which was evi- 
denced by the note which was a part of 
the transaction. I reiterate what I said 
in my previous opinion, that any mortgage 
or other written instrument by which 
property is made security for the payment 
of a definite and certain sum of money, 
lent at the time or previousty due and 
owing or forborne to be paid, being pay- 
abfe, is, together with other papers relat- 
ing thereto, taxable as one transaction 
under the paragraph of Schedule A of 
the war revenue act headed ‘‘Mortgage 
or pledge,” and the amendment thereto of 
February 28. 1899 (30 Stat., 1390). 

I do not think it necessary to discuss 
the question raised in some of the briefs 
filed in this matter, as to whether shares 
of stock are ‘‘movable personal property,” 
because the language of the statute is as 
follows: 

“Mortgage or pledge, of lands, estate, 


or property, real or personal, heritable, or 
movable, whatsoever.” 


This is broad enough to include any- 
thing which is the subject of ownership, 
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and, therefore, if shares of stock or other 
securities are conveyed by mortgage or 
other written instrument as security for 
the payment of a definite and certain sum 
ot money, such transaction is taxable 
under the provision of the war revenue 
act above cited, and the stamp or stamps 
required to pay the tax must be affixed to 
the papers, or some one of them, which 
constitute the evidence of the transaction, 
In order, however, to bring the transac- 
tion within the purview of the statute, it 
is my opinion that the property conveyed 
in the mortgage or pledge must be so 
definitely described therein as to be capa- 
ble of identification from such description 
in case of foreclosure, and the amount for 
which the mortgage or pledge is operative 
must be a definite and certain sum set 
forth on the face of the instrument itself 
or made certain by reference to some 
other paper in which the sum secured to 
be paid is specifically stated, and which 
constitutes a part of the transaction. 

If stock is hypothecated as security for 
the payment of money simply by the de- 
livery of the certificates to the lender, or 
deposited as a basis of credit without a 
mortgage or other written instrument 
being executed or made, whereby the said 
stock is pledged to secure the payment of 
a definite and certain sum of money, it is 
my opinion that no tax collectible by the 
affixing and cancellation of an adhesive 
documentary stamp can be imposed. 

The taxes provided for under Schedule 
A of the war revenue act are stamp taxes, 
and the method provided for the collec- 
tion of said taxes is by the affixing of 
stamps to instruments, papers, or docu- 
ments, and for this reason the stamps 
issued for the payment of taxes under 
Schedule A are called ‘documentary 
stamps.” 

In section 6 of the war revenue act it is 
provided: 

‘*Chat on and after the first day of July, 


THE BANKING LAW JOURNAL. 


eighteen hundred and ninety-eight, there 
shall be levied, collected, and paid, for 
and in respect of the several bonds, de- 
bentures, or certificates of stock and of in- 
debtedness, and other documents, instru- 
ments, matters, and things mentioned and 
described in Schedule A of this Act, or 
for or in respect of the vellum, parch- 
ment, or paper upon which such instru- 
ments, matters, or things, or any of them, 
shall be written or printed by any person 
or persons, or party who shall make, sign, 
or issue the same.”” * * * 

It will be seen that by this provision 
the tax is levied in respect of the things 
described themselves, or of the vellum, 
parchment, or paper upon which they are 
written or printed. I see no provision 
which indicates that any tax is imposed 
upon anything which is not written or 
printed, and, the tax being collectible 
through the instrumentality of adhesive 
stamps, the statute contemplates that 
such stamps shall be affixed to the vellum, 
parchment, or paper upon which the in- 
struments are written or printed. 


And, further, in section 7 it is enacted— 


‘“*That if any person or persons shall 
make, sign, or issue, or cause to be made, 
signed, or issued, any instrument, docu- 
ment, or paper of any kind or description 
whatsoever, without the same being duly 
stamped for denoting the tax hereby im- 
posed thereon, or without having there- 
upon an adhesive stamp to denote said 
tax, such person or persons shall be 
deemed guilty of a misdemeanor,” etc. 

Now, what constitutes the offense under 
this section? Undoubtedly, it is the 
making, signing, or issuing, or causing to 
be made, signed, or issued, of instruments, 
documents, or papers, without the same 
being duly stamped, or without having 
thereupon—that is, on the instrument, 
document, or paper—an adhesive stamp 
to denote the tax. 

Section 14 of the act provides that— 


“No instrument, paper, or document 
required by law to be stamped, which has 
been signed or issued without being duly 
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stamped, * * “= shall be recorded or 


admitted, or used as evidence in any 
court,” etc. 

And section 15 forbids the recording or 
registration of any instrument or paper or 
document required to be stamped unless 
the stamp is affixed and cancelled. Sec- 
tlon 16 is to the effect that no instrument, 
paper, or document required by law to be 
stamped shall be deemed or held invalid 
and of no effect for the want of a partic- 
ular kind or description of stamp desig- 
nated for and denoting the tax on such 
instrument, paper, or document, pro- 
vided a legal documentary stamp or 
stamps denoting the necessary tax shall 
have been duly affixed and used there- 
on, 

There are certain transactions upon 
which a tax is imposed under the provis- 
ions of the war revenue act, in which the 
act itself requires the making of the in- 
strument or paper to which the stamp is 
to be affixed. For instance, as to com- 
mon carriers, the law provides that when 
goods are accepted for transportation, a 
bill of lading shall be given by the car- 
rier, and upon this bill of lading a 1-cent 
stamp shall be affixed, and it is made a 
misdemeanor not to give the bill of lad- 
ing, and also a misdemeanor to give the 
bill of lading without the stamp. Also 
in case of sales or agreements of sale, or 
agreements to sell any products or mer- 
chandise at any exchange or board of 
trade or any similar place, the seller is 
required to make and deliver to the 
buyer a bill, memorandum, agreement, 
or other evidence of such sale, agree- 
ment of sale, or agreement to sell, and 
the stamp denoting the payment of the 
tax isto be affixed to this. A similar 
provision will be found in the case of an 
agreement to sell stock, or where the 
transfer is by the delivery of the certifi- 
cate assigned in blank. The seller is re- 
quired to deliver to the buyer a bill 
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or memorandum of the sale with stamp 
affixed. 

There is a further provision in regard 
to the sale of stocks, that where the trans- 
fer is made upon the books of the com- 
pany, then the stamp must be placed 
upon the transfer entry on the book, and 
where the change of ownership is evi- 
denced by the transfer certificate, the 
stamp shall be affixed to the certificate. 

I have cited these various provisions 
and requirements in the war revenue act 
in order to show that wherever a docu- 
mentary tax, to be paid by the use of an 
adhesive stamp, is provided for, it con- 
templates the making, signing, or issuing 
of some instrument or paper to which the 
stamp can be attached. 

There are certain instruments and 
papers required by the war revenue act, 
to be stamped, if such instruments or 
papers are made or executed; but there 
is no provision of the law requiring them 
to be made. For example, if A loans to 
B $1,000 and B gives a note for it, he is 
required to affix revenue stamps to the 
value of zo cents. But if A lends him 
the money and does not elect to take a 
note, then B does not have to pay the 
tax. The same may be said of a lease or 
contract for the hire of land. If the lease 
is in writing, then a documentary stamp 
must be placed upon it; but there is no 
law which requires the lessor to put the 
lease in writing; he can make an oral 
lease, if he sees proper, and thereby es- 
cape the payment of the tax. 

I therefore conclude, that no tax col- 
lectible by the use of an adhesive doc- 
umentary stamp can be imposed, unless 
an instrument, paper, document, or writ- 
ing, falling within some one of the de- 
scriptions given in the act, is executed, 
made, signed, or issued to which the 
stamp denoting the payment of the tax is 
to be affixed. The paper under consider- 
ation does not in my opinion meet 
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the requirements necessary to constitute 
a mortgage or pledge such as is taxable 
under that head in the war revenue act. 
It does not convey or pledge any prop- 
erty capable of identification from the 
paper itself, nor is any property, so faras 
appears in the paper, made security for 
the payment of any definite and certain 
sum of money lent at the time or pre- 
viously due and owing or forborne to be 
paid, being payable. 

In your second question you inquire 
whether stock pledged as security for a 
loan may not properly be taxed under the 
first paragraph of Schedule A, which is as 
follows: 


‘‘Bonds, debentures, or certificates of 
indebtedness issued after the first day of 
July, Anno Domini eighteen hundred and 
ninety-eight, by any association, company, 
or corporation, on each hundred dollars 
of face value or fraction thereof, five 
cents, and on each original issue, whether 
an organization or reorganization, of cer- 
tificates of stock by any such association, 
company, or corporation, on each hun- 
dred dollars of face value or fraction 
thereof, five cents, and on all sales, or 
agreements to sell, or memoranda of 
sales or deliveries or transfers of shares or 
certificates of stock in any association, 
‘company, or corporation, whether made 
upon or shown by the books of the asso- 
ciation, company or corporation, or by 
any assignmentin blank, or by any deliv- 
ery, or by any paper or agreement or 
memorandum or other evidence of trans- 
fer or sale whether entitling the holder 
in any manner to the benefit of such 
stock, or to secure the future payment of 
money or for the future transfer of any 
stock, on each hundred dollars of face 
value or fraction thereof, two cents: Pro- 
vided, That in case of sale where the 
evidence of transfer is shown only by the 
books of the company the stamp shall be 
placed upon such books; and where the 
change of ownership is by transfer certifi- 
cate the stamp shall be placed upon the 
certificate; and in cases of an agreement 
to sell or where the.transfer is by delivery 
of the certificate assigned in blank there 
shall be made and delivered by the seller 
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to the buyer a bill or memorandum of suc. 
sale, to which the stamp shall be affixed; 
and every bill or memorandum of sa'c 
or agreement to sell before mentione:| 
shall show the date thereof, the name of 
the seller, the amount of the sale, and the 
matter or thing to which it refers.” 


’ The Commissioner in his letter calls 
particular attention to the following lau- 
guage in the above paragraph: ‘‘or by 
any delivery, or by any paper or agree- 
ment or memorandum or other evidence 
of transfer or sale whether entitling the 
holder in any manner to the benefit of 
such stock, or to secure the future pay- 
ment of money or for the future transfer 
of any stock, on each hundred dollars of 
face value or fraction thereof, two cents;” 
and asks if the delivery of certificates of 
stock to secure the future payment of 
money is not a taxable transaction under 
this provision. 

My opinion is that it would be if the 
delivery of the stock was accompanied 
by any paper or agreement or memoran- 
dum or other evidence of transfer such as 
contemplated by the statute. But I can- 
not construe this act to mean that the 
mere hypothecation of certificates of 
stock by depositing the same without any 
written or printed instrument of hypothe- 
cation, although the same may be held as 
security for the payment of a loan or 
taken as a basis of credit, is subject to 
stamp tax. 

The language of this paragraph is in- 
volved, and presents difficulties of con- 
struction which are insurmountable if we 
attempt to give a clear and precise mean- 
ing to every clause. The rule of con- 
struction in tax laws is that if there is 
doubt as to the liability of any instru- 
ment or ether thing to taxation, the con- 
struction is in favor of the exemption, 
because a tax cannot be imposed without 
clear and express words for that pur- 
pose. (United States v. Isham, 17 Wall 


503.) 





“WAR REVENUE OFFICIAL DECISIONS. 


An analysis of the language under con- 
sideration reduces the provision which 
s supposed to cover the deposit of 
stock certificates as security for loans to 
Chis: 

“On all sales * * © made * © 

by any delivery * * * to secure 
the future payment of money * * * 
on each hundred dollars of face value, * 
* two cents.” 

The subsequent language of the proviso 
indicates that the kind of sales intended 
is such only as possesses the incident of a 
definite price: 

‘‘And in case of anagreement to sell or 
where the transfer is by delivery of the 
certificate assigned in blank there shall 
be made and delivere! by the seller to 
the buyer a bill or memorandum of 
such sale, to which the stamp shall be 
afixed; and every bill or memorandum 
of sale or agreement to sell before 
mentioned shall show the date thereof, 
the name of the seller, the amount of the 
sale, and the matter or thing to which it 
refers.” 

This would not be applicable to mere 
deposits of stocks to remain as collateral 
for indebtedness, where no price is fixed, 
and where there is in no sense a sale 
effected. There is nothing in the act 
requiring an appropriate memorandum 
of a mere deposit of that kind, and in 
the absence of such a memorandum in 
writing, there is no subject of taxation 
clearly and definitely indicated by the 
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act, and hence the transaction will not, 
under the rule above cited, be taxable. 

Aside from this, we have a right to as- 
sume that the Legislature intended to use 
the term ‘‘delivery” in its legal technical 
sense. 

Chancellor Kent, in his commentaries 
(vol. 2, page 439), says in treating of the 
subject of delivery: 

“Tf the thing given be a chose in ac- 


tion, the law requires an assignment, or 
some equivalent instrument, and the 


transfer must be actually executed.” 


And in Bouvier’s Law Dictionary it -is 
said: 

“To constitute a legal deiivery it is 
necessary that all present and future do- 
minion over the thing delivered pass 
from the person making the delivery.” 

In my opinion, it is entirely consistent 
with the provisions of the act under con- 
sideration to apply this meaning to the 
term “delivery” and to hold that, in order 
to constitute a stampable transaction, the 
delivery of certificates of stock must be 
accompanied by some assignment, trans- 
fer, or agreement, in writing, such as is 
described in the statute. 


Very respectfully, 
Jas. E. Boyp, 
Assistant Attorney General. 


Approved: 
John W. Griggs, Attorney General. 
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INVESTMENT OF SAVINGS BANK DEPOSITS. 


Ch. 42, Laws of NewYork, 1goo. An 
act to amend the Banking Law relative 
to securities in which deposits in savings 
banks may be invested. (Became a law 


February 26, 1900, with the approval of 
Passed, three-fifths being 


the Governor. 
present. ) 


Sec. 1. Subdivision 6 of section 116 of 
chapter 689 of the Laws of 1892, entitled 
‘*An act in relation to banking corpora- 
tions,” as amended by chapter 813 of the 
Laws of 1895, chapter 236 Laws of 1898 
and chapter 386 Laws of 1899, is hereby 
further amended so as to read as fol- 
lows: 

Subdivision 6. In bonds and mort- 
gages or unincumbered real estate situate 
in this state, worth at least twice the 
amount loaned thereon. Not more than 
65 per centum of the whole amount of de- 
posits shall be so loaned or invested. If 
the loan is on unimproved and unproduc- 
tive real estate, the amount loaned there- 
on shall not be more than 4o per centum 
of its actual value. No investment in 
any bonds and mortgage shall be made by 
any savings bank except upon the report 
of a committee of its trustees charged 
with the duty of investigating the same, 
who shall certify to the value of the prem- 
ises mortgaged or to be mortgaged, ac- 
cording to their best judgment, and such 
report shall be filed and preserved among 
the records of the corporation. Also in 
first mortgage bonds of any railroad cor- 
poration of this state, the principal part 
of whose railroad is located within this 
state; or of any railroad corporation of 
this and any other state or states con- 
necting with and controlled and operated 
as part of the system of any such railroad 
corporation of this state, and of which 
connecting railroad at least a majority of 


its capital stock is owned by such a rail 
road corporation of this state, or in the 
mortgage bonds of any such railroad cor- 
poration of an issue to retire all prior 
mortgage debt of such railroad companies 
respectively; provided that at no time 
within five years next preceding the date 
of any such investment shall such railroad 
corporation of this state or such connect- 
ing railroad corporation respectively have 
failed regularly and punctually to pay the 
principal and interest of all its mortgage 
indebtedness, and in addition thereto 
regularly and punctually to have paid 
dividends upon all its outstanding capital 
stock during the preceding five years, at 
the rate of not less than 4 per centum per 
annum; and provided further that at the 
date of every such dividend the outstand- 
ing capital stock of such railroad corpo- 
ration, or such connecting railroad com- 
pany respectively, shall have been equal 
to at least one-half of the total mortgage 
indebtednessof such railroad corporations 
respectively, including all bonds issued 
or to be issued under any mortgage secur- 
ing any bonds in which such investment 
shall be made. Also in mortgage bonds 
of the following railroad corporations: the 
Chicago and Northwestern Railroad Com- 
pany; Chicago, Burlington and Quincy 
Railroad Company; Michigan Central 
Railroad Company; Illinois Central Rail- 
road Company; Pennsylvania Railroad 
Company; Delaware and Hudson Canal 
Company; Delaware, Lackawanna and 
Western Railroad Company; New York, 
New Haven and H>-rtford Railroad Com- 
pany; Boston and Maine Railroad Com- 
pany; Maine Central Railroad Company; 
the Chicago and Alton Railroad Company. 
Provided that at the time of making such 
investment the said railroads shall have 
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earned and paid regular dividends of not 
less than 4 per centum per annum in cash 
on all their issues of capital stock in the 
ten years next preceding such investment, 
and provided the capital stock of any of 
said railroad corporations shall equal or 
exceed in amount one-third of the par 
value of allits bonded indebtedness; and 
further provided that all bonds hereby au- 
thorized for investment shall be secured 
by a mortgage which is a first mortgage 
on either the whole or some part of the 
railroad and railroad property actually in 
possession of and operated by such com- 
pany, or that such bonds shall be mortgage 
bonds of an issue to retire all prior mort- 
gage debt of such railroad company; also 
in the first mortgage bonds of tke Fonda, 
Johnstown and Gloversville Railroad 
Company, or in mortgage bonds of said 
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railroad company of an issue to retire all 
prior mortgage debts of said railroad 
company, and provided the capital stock 
of said railroad company shall equal or 
exceed in amount one-third of the par 
value of all its bonded indebtedness; and 
provided also that such railroad be of 
standard gauge of four feet, eight and 
one-half inches. Not more than 20 per 
centum of the whole amount of deposits of 
any bank shall be loaned or invested in 
railroad bonds, and not more than 5 per 
centum of the deposits of any bank shall 
be invested in bondsof any one railroad, 
Street railroad corporations shall not be 
considered railroad corporations within 
the meaning of this subdivision. 


Sec. 2. This act shall take effect imme- 
diately. 








ANNUAL MEETINGS AND ELECTION OF DIRECTORS OF BANKS. 


Ch. 89, Laws of New York, 1rgoo. An 
act to amend the Banking Law relative to 
annual meetings and election of directors 


of banks. (Became a law March 7, 1900, 
with the approval of the Governor. Passed, 
a majority being present.) 

Sec. 1. Section 50 of the Banking Law 
is hereby amended so to read as follows: 

Sec. 50. Annual meeting and election 
of directors.—Every bank shall hold an 
annual meeting for the election of direct- 
ors on the second Tuesday in January or 
within ten days thereafter. Notice of 
such meeting shall be given as required by 
the stock corporation law. No person shall 
be eligible to election as director of a bank 
having a capital of $50,000 or over unless 
he isa stockholder of the corporation, own- 
ing in his own rightan amount equal to at 
least $1,000 in value, nor of a bank hav- 
ing a capital of less than $50,000, unless 
he is a stockholder in his own right to 
an amount equal to at least $500; and 


every person elected to be a director who 
after such election shall cease to be the 
owner in his own right of the amount of 
stock aforesaid, shall cease to be a di- 
rector of the corporation, and his office 
shall be vacant. The directors shall hold 
office for one year and until their success- 
ors are elected and have qualified. Each 
director must be a citizen of the United 
States and at least three-fourths of the 
directors must be residents of this State 
at the time of their election and during 
their continuance in office. All vacancies 
in the office of director shall be filled by 
election by the stockholders; but va- 
cancies not exceeding one-third of the 
whole number of the board may be filled 
by the directors then in office, and the 
directors so elected may hold their offices 
until filled by the stockholders at a special 
or annual meeting. One of the directors to 
be chosen by the board, shall be president 








of the board, and if the certificate of in- 
corporation or the by-laws do not pre- 
scribe the number of directors necessary 
to constitute a quorum, and make no pro. 
vision for determining the same, the di- 
rectors may fix the number necessary to 
constitute a quorum for the transaction of 
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business, which shall not be less than five, 
with the same effect as if such number was 
prescribed in the certificate of incorpora- 
tion, 


Sec. 2. This act shall take effect im- 
mediately. 





BOOKS OF ACCOUNT OF BANKS PRESUMPTIVE EVIDENCE. 


Ch. 128, Laws of New York, 1g00. An 
act toamend Section 29 of the Stock Cor- 
poration Law, by making the books of ac- 
count of banks presumptive evidence of 
their contents. (Became a law March 14, 
1900, with the approval of the Governor. 
Passed, three-fifths being present. ) 


Sec. 1. Section 29 of chapter 564 Laws 
of 1890, entitled ‘‘An act in relation to 
stock corpori.tions, constituting chapter 
38 of the general laws’ as amended by 
chapter 688 of the Laws of 1892 is hereby 
amended so as to read as follows: ¢ 

Sec. 29. Booksto be kept.—Every stock 
corporation shall keep at its office correct 
books of account of all of its business 
and transactions, and a book to be known 
as the stock book, containing the names, 
alphabetically arranged, of all persons who 
are stockholders of the « orporation, show- 
ing their places of residence, the number 
of shares of stock held by them respec- 
tively, the time when they respectively 
became the owners thereof, and the 
amount paid thereon. The stock book of 
every such corporation shall be opened 
daily, during business hours, for the in- 
spection of its stockholders and judgment 
creditors, who may make extracts there- 
from. Notransfer of stock shall be valid 
as against a corporation, its stockholders 
and creditors for any purpose, except to 


render a transferee liable for the debts of 
the corporation according to the provisions 
of this chapter, until it shall have been 
entered in such book as required by this 
section, by an entry showing from and to 
whom transferred. The stock book of 
every such corporation and the books of 
account of every bank shall be presump- 
tive evidence of the facts therein so 
stated, in favor of the plaintiff, in any ac- 
tion or proceeding against such corpora- 
tion, or any of its officers, directors or 
stockholders. Every corporation that 
shall neglect or refuse to keep or cause to 
be kept such books, or to keep any book 
open for inspection as herein required, 
shall forfeit to the people the sum of fifty 
dollars for every day it shall so neglect or 
refuse. If any officer or agent of any such 
corporation shall willfully neglect or re- 
fuse to make any proper entry in such 
book or books, or shall neglect or refuse 
to exhibit the same or allow them to be 
inspected and extracts taken therefrom 
as provided in this section the corpo- 
ration and such officer or agent shall 
each forfeit and pay to the party in- 
jured a penalty of fifty dollars for every 
such neglect or refusal and all dam 
ages resulting to him therefrom 

Sec. 2, This act shall take effect im- 
mediately. 
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INQUIRIES AND CORRESPONDENCE. 


i aap department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, with- 
out charge. The names and places of those submitting inquiries are published, unless special 


request is made to the contrary. 


Land Held by Aliens. 


BROWNS VALLEY, Minn., March 14, 1900. 
Editor Banking Law Journal: 

DEAR SIR: It will please me greatly if, 
through the columns of your Journal, you would 
answer the following questions : 

Does a law still exist in Minnesota and the 
Dakotas which disqualifies an alien to hold lands 
located within the borders of the states named? 
(By alien I mean a person born without the 
United States and who has not taken out his 
first citizen's papers.) 

If such a law does exist I suppose an alien 
could perfect his title by taking out his citizen’s 
papers subsequent to the date of the conveyance 
to him; but suppose such a defect was never 
remedied, what effect would it have upon the 
title in subsequent purchasers of the premises in 
good faith? Could an alien remedy the defect 
in the title by taking out his citizens papers sub- 
sequent to the date of the conveyance of the 
premises by him ? 

Has the common law rule “that evidence to 
set aside a conveyance of real property for the 
want of consideration is inadmissible, but that a 
sealed instrument is good and valid without a 
consideration” been modified by statutes in Min- 
nesota or South Dakota ? 

Your kind attention will be appreciated very 
much by, 

Yours respectfully, 


A. 1. ENGEBRETSON. 


The past and present law of Minnesota, 
concerning the rights of aliens in real es- 
tate, is as follows: 

Prior to 1887, aliens could take, hold, 
transmit, and convey real estate; and no 
title to real estate was invalid on account 


of the alienage of any former owner. (See 
Gen. Stat. 1894, § 5874.) 

In 1887 an act was passed desigaed to 
restrict the ownership of real estate to 
American citizens and those who have 
lawfully declared their intention to be- 
come such, and to limit the quantity of 
land which corporations may acquire, 
hold and own. This law of 1887, as 
amended in 1889, is the present law of the 
subject ($$ 5875-5878, Gen. St. 1894). 

By such law it was made unlawful for 
a person not a citizen of the United 
States, or who has not lawfully declared 
his intention to become such citizen, or 
for a corporation not created under United 
States, state or territorial law, to there- 
after acquire, hold or own real estate in 
the state, or any interest therein, except 
such as may be acquired by devise or in- 
heritance, or in good faith in the ordinary 
course of justice in the collection of debts 
thereafter created, or such as may be held 
as security for indebtedness theretofore or 
thereafter created. 

The above prohibition does not apply 
in cases where the alien’s right to hold 
lands is secured by existing treaties; nor 
to actual settlers upon farms of not more 
than 160 acres; nor does it prevent an 
alien or corporation created out of the 
United States from holding or acquiring 
not exceeding six lots of 50 feet frontage 
by 300 feet depth each, or in lieu thereof 
aparcel or tract of land of equal size, 
within and forming a part of the platted 
portion of any incorporated city in the 
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state; and lands theretofore acquired by or 
deeded to any such alien or corporation, 
not exceeding the quantity aforesaid, may 
be owned and held the same as though 
acquired by or deeded to citizens of the 
United States. 

The above prohibition, furthermore, 
does not apply to lands in Anoka County, 
Minn. 

The law of 1887, as amended in 1889, 
made the following provision as to for- 
feiture of lands illegally held: 

All property acquired, held or owned in 
violation of the above prohibition, shall 
be forfeited to the state, and it is made 
the duty of the attorney-general of the 
state toenforce every such forfeiture by 
due process of law; but no such forfeiture 
shall be made unless the action to enforce 
the forfeiture is brought within three 
years after the real estate has been ac- 
cuired by such alien or corporation; and no 
title to real estate standing in the name of 
a citizen of the United States or any one 
who has declared his intention of becom- 
ing such a citizen is liable to forfeiture by 
reason of the alienage of any former 
owner or person interested therein. 
Furthermore, it is provided, that none of 
the provisions of the law of 1887 shall be 
construed to apply to lands acquired, 
held or obtained by process of law in the 
collection of debts or by any procedure for 
the enforcement of any lien or claim 
thereon, whether created by mortgage or 
otherwise. 

By chapter t12 of the Laws of 1897, 
the law of 1887 is further amended by the 
addition to the provision as to forfeiture, 
of the following: 

‘‘Provided further, that none of the 
provisions of this act shall apply to any 
person or corporation actually engaged 
in the business of selling land to actual 
settlers, provided they shall dispose of all 
such lands within ten years from the time 
of acquiring title thereto, or the same 
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shall be forfeited and the forfeiture en- 
forced as provided in this section.” 

The above synopsis of existing statutes 
will afford our correspondent the neces- 
sary information as to the disqualification 
of aliens to hold lands in Minnesota, and 


the extent thereof. The law clearly shows 


that a purchaser in good faith of lands 
from an alien is fully protected. It is ex- 
pressly provided that no title held by a 
citizen, or one who has declared his inten- 
tion, is liable to forfeiture, by reason of 
the alienage of a former owner. 

In North Dakota ‘‘any person, whether 
citizen or alien, may take, hold and dis. 
pose of property, real or personal, within 
this state.” (Rev. Code, 1895, sec. 3277). 

In South Dakota, also, ‘‘any person, 
whether citizen or alien, may take, hold 
and dispose of property, real or personal, 
within this state.” (S. D. Ann. Stat. 1899, 
sec. 3598). 

With regard to the final question, 
whether statutes in either Minnesota or 
the Dakotas modify the common law rule 
that where an instrument is under seal, 
this is conclusive evidence of a sufficient 
consideration, and parol evidence is in- 
admissible to show that the instrument is 
not binding for want of a consideration: 

In both North and South Dakota (Rev. 
Code N. D. 1895, sec. 3892; S. D. Ann. 
St. 1899, sec. 4738) “all distinctions be- 
tween sealed and unsealed instruments 
are abolished;” and in these states, there- 
fore, parol evidence is doubtless admis- 
sible to show the want of considera- 
tion in a deed of real estate, to which a 
sea! has been affixed, equally as in case of 
a written contract, not under seal—except- 
ing, of course, a negotiable instrument in 
the hands of an innocent indorsee. 

In Minnesota, sec. 5759, Gen. Stat. 
1894, provides: ‘‘All conveyances of real 
estate and other instruments authorized 
by law to be recorded, and which are ac- 
knowledged or proved as provided by law 
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and, if the same have been recorded, the 
record or a transcript thereof, certified by 
the register in whose office the same is 
recorded, may be read in evidence with- 
out further proof; dut the effect of such evt- 
dence may be rebutted by other competent testi- 
mony.” 

Under this statute it was held in the 
case of Dodge v. Hollinshead, 6 Minn. 253 
that the certificate of a notary public to 
the acknowledgment of a deed was only 
prima facie, and not conclusive, evidence 
of the facts certified to by him, and the 
same might be rebutted by parol testi- 
mony. Whether the statute would au- 
thorize the admission of oral evidence to 
rebut the presumption of a sufficient con- 
sideration, has not been passed upon. If 
the point is of practical importance, a 
lawyer versed in real estate law should be 
consulted. If titles of subsequent pur- 
chasers of real estate can be upset by im- 
peaching the consideration supposed to 
pass from the grantee to the grantor, it 


becomes a question of immense impor- 
tance how such purchasers are to be pro- 
tected. Where the seal to the deed has been 
deemed conclusive upon the question of 
consideration, the subsequent purchaser 


has been protected But,take away the seal 
asa barrier to the admission of impeaching 
evidence, and some other barrier must be 
found to protect the innocent purchaser. 
Possibly the law of estoppel would pro- 
vide this. The question here suggested 
is one of great interest. 


Extension: Effect on Joint Signer’s 
Liability. 
Mr. PLEASANT, Utah, March 15, 1g00. 
Editer Banking Law Journal: 


DeaR Str:—Under the new ‘‘ Negoti- 
able Instruments Law” of this and other 
states, can a joint signer, who is in fact a 
Surety, upon a note reading “I, we or 
either of us promise to pay,” evade liabil- 
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ity when extensions are granted to the 
principal without the consent or knowl- 
edge of such joint signer or surety? My 
reason for asking this is that our Supreme 
Court has held, under the old law, that a 
joint signer who is in fact a surety, would 
be considered a surety and not a joint 
maker. 
O. F. WALL, Cashier. 


The Negotiable Instruments Law has 
not changed the former law of Utah upon 
the point inquired of. The following 
amplification of the subject is submitted: 

In Gillett v. Taylor, 14 Utah, 190, a 
promissory note was executed by two 
makers, one of them being a surety, al- 
though signing the note as a principal. 
The court held that where the payee, after 
having knowledge of the surety relation 
of one of the makers, entered into a new 
agreement with the principal debtor to 
extend the time of payment, without the 
consent of the surety, the latter was dis- 
charged. Parol evidence would be ad- 
mitted to show that the note was signed 
merely as surety and that such fact was 
known to the owner before he granted the 
extension. 

In Wallace v. Richards, 16 Utah, 52, 
the court uses this language in the case 
of a note signed by three joint makers, 
where the payee was not informed and 
did not know that two of them were in 
fact sureties: 


“There was nothing in the note to indi- 
cate that Sells & Fisher were accommo- 
dation makers, and no notice of this fact 
was given to the plaintiff. It was compe- 
tent for the defendants to show that they 
were accommodation makers, but this re- 
lation, when shown, would not relieve the 
sureties from responsibility because this 
note was not presented for payment until 
after it was due, unless an extension of 
time had been granted the principal 
maker by the owner and payee of the 
note, or by his direction, for a valuable 
consideration, and for a time reasonably 
certain, without the knowledge and con- 
sent of the sureties.” 
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This language would lead to the infer- 
ence that two surety makers would be 
discharged by an extension to the princi- 
pal maker, although the owner was ignor- 
ant of the fact that the other two were 
sureties. We cite the decisions as they 
exist without attempting to reconcile them 
upon the proposition that the owner 
granting an extension, must have knowl- 
edge that an apparent co principal maker 
is in fact a surety, in order that such ex- 
tension will operate to discharge the 
surety. 

Under the law of Utah, therefore, one 
of two apparent principal makers may in- 
troduce evidence outside that afforded by 
the instrument itself, to show that he is 
in fact a surety for his co-maker, and 
such evidence will operate to discharge 
him from liability where the owner has, 
with knowledge of such suretyship, ex- 
tended the time of payment to the princi- 
pal debtor, whether or not he is also dis- 
charged where the owner is ignorant of 
the surety relation. 

Is there anything in the Negotiable In- 
struments Law of Utah to change the 
former. rule of that state? 

Under the Negotiable Instruments Law 


a ‘‘person primarily liable on the instru-' 


ment is a person who by the terms of the 
instrument is absolutely required to pay 
the same. Ali other parties are second- 
arily liable. (Sec. 3,N. Y.act.) * * * 
A person secondarily liable on the instru- 
ment is discharged * * * by any 
agreement bindjng upon the holder to 
extend the time of payment or postpone 
the holder’s right to enforce the instru- 
ment, unless the right of recourse against 
such party is expressly reserved.” (Sec. 
2o1, N. Y. act.) 

Under the Negotiable Instruments Law, 
therefore, A and B signing a note as co- 
makers, with nothing appearing on the 
note to show the actual fact that B was 
surety for A, would both be deemed 
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primarily liable; and the question wouid 
then be, suppose the holder of the note, 
with full knowledge that B is surety for 
A, makes a binding agreement with A at 
maturity, extending payment to a definite 
time in the future, would B_ be permitted 
to introduce evidence outside the note 
that he was surety, and the owner knew 
it, and would such proved facts discharge 
him? 

There is no provision in the Negotiable 
Instruments Law concerning the admis- 
sibility of parol evidence to show that 
one of two makers is in fact a surety* and 
the question therefore falls under the 
general provision of that iawthat ‘‘in any 
case not provided for in this act, the rules 
of the law merchant shall govern.” (Sec. 
7,N. Y. act.) Uponthe point of inquiry, 
therefore, the law merchant as expounded 
by the courts of Utah still governs the 
question of the surety’s liability in that 
state. The Negotiable Instruments Law 
has made no change in this particular. 

*NOTE.—It is interesting to note that the only 
provision in the Negotiable Instruments Law 
concerning the admissibility of parol evidence to 
change the apparent liability of signatures upon 
instruments is in the following case: “As respects 
one another, indorsers are liable prima facie in the 
order in which they indorse; but evidence is ad- 
missible to show that as between or among 
themselves they have agreed otherwise.” (Sec. 
118, N. Y. act.) P 


Loans to School Districts. 


FREEPORT, L. L., April 11, 1900. 
Editor Banking Law Journal: 

DEAR SIR: An answer to the following in- 
quiry would be of interest to a number of Long 
Island banks, viz. : 

Have trustees of common, or union free schoo! 
districts in New York State, the power to bor- 
row money upon a trustees’ note for the purpose 
of meeting the current expenses of a school 
district, and is such note (when regularly signed 
by said trustees, and they authorized at a regu- 
lar meeting of a board of education to make a 
note for a certain sum) valid and _ collectible 
against a school district ? Please cite authorities 
when giving answer, which, | trust, will be at 
an early date. ‘ 

Yours truly, 
WILLIAM S. HALL, Cashier. 
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There is no express authority given by 
the Consolidated School Lawof the State 
of New York (Chapter 556, Laws 1894, 
as subsequently amended) to trustees of 
school districts to borrow money upon a 
trustee’s note to meet the current ex- 
penses of a school district, nor to a board 
of education to sanction such a note; and 
we doubt very much if such authority is 
conferred by implication, Nor has such 
a question come up before the New York 
courts for decision under the School Law, 
so far as we are able to ascertain, ‘Title 
7 of the School Law provides for the 
meetings of voters 
districts, the election of trustees and their 
powers and duties. The voters are au- 
thorized to vote a tax for school sites, ap- 
paratus, text-books and other necessaries; 
and in case of deficiency, or certain au- 
thorized expenditures, the trustees them- 
The 
subject of current expenses is covered by 
$50 of Article 6 of Title 7. Trustees are 
charged with the duty, and authorized 
within certain limits, to provide repairs, 


in common school 


seives are empowered to vote a tax. 


apparatus, and other necessaries, and the 
section provides: 


“Any expenditure made or /iability in- 
curred in pursuance of this section shall 
be a charge upon the district.” 


Possibly this language would .authorize 
the giving of a note directly for neces- 
saries; but we do not think it confers au- 
thority to borrow money for necessaries 
and give a note therefor. The whole 
scheme of the act is that the funds for 
school expenses shall be raised by tax. 
The only express borrowing power given 
to trustees in common school districts is 
in § 18 of Article 2 of Title 7 regarding the 
building, hiring or purchasing of school- 
houses, and the levy and collection of a 
tax therefor in installments, providing: 


‘for the purpose of giving effect to 
these provisions, trustees are hereby au- 
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thorized, whenever a tax shall have been 
voted to be collected in installments for 
the purpose of building a new school- 
house or an addition to a school-house, to 
borrow so much of the sum voted as may 
be necessary, at a rate of interest not ex- 
ceeding six per centum, and to issue 
bonds or other evidences of indebtedness 
therefor, which shall be a charge upon 
the district and be paid at maturity, and 
which shall not be sold below par,” etc. 


We think if the legislature had intended 
that trustees should have the power to 
borrow money and issue promissory notes 
therefor, to be used for current expenses, 
it would have been conferred in express 
language, and that it would be a hazard- 
ous proceeding for a bank to loan money 
to a school district upon the note of the 
trustees. 

Title 8 of the Law provides for the es- 
tablishment of union free schools, for 
members of boards of education and 
powers of such board. ‘There is a similar 
provision for borrowirg money (§ 9, Art. 
2, Title 8) upon 6 per cent. bonds whena 
tax has been voted to be collected in in- 
stallments, for building a school-house; 
but no other express power of borrowing 
and issuing obligations therefor, is con- 
ferred. 

The Consolidated School Law as in 
force May 1, 1898, a work of some 160 
pages, prepared under the supervision of 
State Superintendent of Public Instruc- 
tion Charles R. Skinner, may be usefully 
consulted for further particulars concern- 
ing the powers and 
trustees. 


duties of school 


Drawee Bank as Collecting Agent 


— , Ind., April 17, 1900. 
Editor Banking Law Journal: 
DEAR SiR: We have a question under dis- 
which “the not seem to 
cover, and on which the opinion of your Journal 


cussion books” do 


would greatly oblige us. Our case is as fol- 


lows: 





2¢oc THE BANKING 

The C National Bank of Nexttown  tele- 
phones asking if A & B’s check on us for $200 
is good and will be paid. A & Bhavingacredit 
balance of only $100 we reply “No.” The C 
National then says “we will forward the check 
to you by mail, no protest, and you hold it until 
there are sufficient funds to pay it.” 

The next day the check is received and en- 
tered for collection. The next day after this 
A & B’s check on us, to other parties, for $50 
is presented at the counter for payment. A & 
B still having the same credit balance of $100 
the question arises should we pay the $50 check 
or does the $200 check now in our possession 
for collection have any lien on the $100 credit 
balance ? 

Thanking you in advance for the favor of 
your attention, and wishing your Journal con- 
tinued prosperity, we remain 

Very respectfully yours, 
CASHIER. 


No reported case exists that we know 
of, in which such a state of facts has 
come up for decision, but established 
principles make it plain that the ¢50 


check should be paid regardless of the 
$200 one. In paying out a depositor’s 
money upon his checks, the bank acts as 
his agent, and it is its contract duty to 
honor all his checks, as presented, when 
in funds. With regard to any breach of 
duty as collecting agent for the owner of 
the $200 check, the following considera- 
tions are pertinent: 

1. In the first place, the law does not 
look with favor upon the practice of 
mailing a check direct to the drawee for 
payment, and remittance of the amount. 
Such a practice has frequently been de- 
clared a negligent proceeding and detri- 
mental to the interests of the owner. 

2. But where such course is followed, 
as is frequent, the drawee bank assumes a 
double agency—agent of the depositor to 
pay his check; agent of the owner to re- 
ceive payment and remit. If in any case 
the interests represented by the two 
agencies conflict, that for the depositor 
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being permanent and paramount show!d 
alone prevail, and the second, temporary, 
agency should not be undertaken. 

3. But there is not necessarilya conflict 
of interest in a drawee bank receiving for 
collection an overdrawn check, and hold- 
ing same, for presentment to itself and 
payment, until such time as the drawer 
has sufficient funds on deposit to meet it. 
If the owner sent the item to an_ inde- 
pendent collecting bank with similar in- 
structions, the latter would have to wait 
until such time as there were sufficient 
funds, and in the interim smaller checks 
within the deposit would be payable by 
the drawee without question. All the ad- 
ditional advantage that the owner could 
possibly expect by employing the drawee 
as collecting agent would be to have an 
agent so near to the fund that at the first 
moment such fund was sufficient, the 
check could be presented and paid. But 
until that time, the owner could not in 
reason expect, and there is no rule of law 
or justice which would require, the drawee 
to fail in its duty to its depositor, by re- 
fusing payment of subsequent, smaller, 
checks within the fund. The overdrawn 
check would constitute no lien on the de- 
posit; part payment of a check is not re- 
quired nor advisable as between drawee 
bank and depositor; and the mere holding 
of the check by the drawee for collection 
and payment until such time as the de- 
posit becomes sufficient, constitutes no 
certification of the check, nor charge 
upon the funds in hand when it is first 
received. 

Until the deposit becomes sufficient to 
meet such check, there is clearly no right 
upon the part of the drawee nor duty to 
the owner, to hold on to the partial de- 
posit, but on the contrary, a plain duty to 
its depositor to honor all checks subse- 
quently presented which the funds are 
sufficient to meet. Indeed, we think the 
owner is bound to assume, in sending an 
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overdrawn check to a drawee to hold un- 
til the fund is sufficient, that the drawee 
will continue paying, as in duty bound to 
its depositor, all the latter's checks which 
the deposit will cover, even though that 
course postpones indefinitely the aggre- 
gation of a deposit sufficient to honor the 
overdrawn check. 


Circuitous Modes of Collection. 


WoopHOUSE & BARTLEY, BANKERS, } 
Bloomington, Wis., March 24, 1900.  § 
Editor Banking Law Journal: 

Dear Sir: We would be pleased to have you 
discuss in the columns of the Journal, if you 
have not already done so, the subject of “Cir- 
cuitous Modes of Collection.” The Negotiable 
Instruments Law provides that where a check, 
payable in another city, is deposited in bank, it 
is the duty of the bank to forward it next day to 
the place where it is payable. We don’t do 
this. We send it to a bank which makes the 
city where the check is payable a par point, and 
we have just discovered that a check is likely to 
travel about the country for a week before it is 
presented at the drawee bank. Now, in case 
of failure of drawer or drawee during this 
week’s time, what then? We daily almost cash 
checks upon large eastern cities where we have 
We them to our 
Chicago or Milwaukee bank and get credit for 
them. It would be very inconvenient if we had 
to send them direct to the place where they are 
drawn and yet, as we look at it, that is what the 
Negotiable Instruments Law provides. Kindly 
answer fully. 

Respectfully yours, 
Woodhouse & Bartley. 


no correspondents. send 


The policy of the commercial law with 
regard to checks on banks has always 
been to provide for their prompt and im- 
mediate presentment for payment, rather 
than to permit their circulation for an in- 
definite time; and not only has a general 
rule been promulgated that a check must 
be presented with “due diligence” or 
within “a reasonable time,” but the com- 
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mon law, speaking through numerous de- 
cisions, has prescribed fixed rulesdefining 
with particularity what is due diligence or 
a reasonable time both for the present- 
ment of checks drawn on banks in the 
same city where issued, and drawn on 
banks in other cities throughout the 
country; and the common law has also 
prescribed the penalty which fastens upon 
the owner if such rules are violated, in 
the absolute release of indorsers, and the 
conditional release of checkdrawers, the 
latter remaining liable on the check un- 
less the delay results in loss because of 
the drawee bank’s failure, and being then 
released only to the extent of such loss. 
The Negotiable Instruments Law, enacted 
in a number of states, merely provides in 
statutory form the general rule that ‘‘a 
check must be presented for payment 
within a reasonable time after its issue” 
(§ 322, N. Y. act), leaving the particular 
definition of what is a reasonable time to 
the fixed rules of the law merchant which 
have been established by the courts. 

Concerning the presentment of checks 
payable in another city, which is the sub- 
ject before us, the courts have prescribed 
that the holder receiving such a check is 
required to forward it by mail (or ex- 
press) to an agent in the town or city 
wherein the drawee bank is located, at 
latest on the next secular day after it is 
received, and the agent upon receiving it, 
has until the close of the following day 
in which to present for payment. This 
is the “reasonable time” for presentment, 
particularly defined, the law contemplat- 
ing direct transmission to an agent at the 
place where payable, and not making al- 
lowance for any indirect or circuitous 
course of transit. 

But the customs of business of the 
banks, to whom checks are entrusted 
for collection, lead to a different modeor 
route of collection, more roundabout, and 
involving greater delay, and the courts 
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(excepting in Tennessee) refuse to recog- 
nize such banking custums, with the re- 
sult that whenever a loss occurs by reason 
of a check’s arriving several days later 
than if sent direct—i. e., if the drawee 
has failed, or the drawer has checked out 
his deposit, or it has been attached in the 
interim between the time of legal and of 
actual presentment-—the bank, whether 
owner or agent, employing such indirect 
mode of collection must suffer the conse- 
quences. 

In an address by the editor before the 
American Bankers’ Association in Oc- 
tober, 1893, which is published in the 
JourNAL for November 1 of that year, 
we discussed this subject quite fully and 
pointed out the legal risks which bankers 
assume by employing circuitous modes of 
collection. 

We will briefly digest some of the de- 
cided cases in which questions of this 
nature have arisen, affording practical 
illustrations of the real, and not fancied, 
nature of the risk assumed : 

1. First National Bank of Wymore v. 
Miller, Sapreme Court of Nebraska (pub- 
lished in the BANKING Law JouRNAL, 
October 1, 1893). On Saturday, May 31, 
1890, about the close of bank hours, one 
Miller indorsed in blank and deposited to 
his credit in the First National Bank of 
Wymore certain checks drawn to his 
order by one Beahm on a bank at Court- 
land, Neb. Wymore and Courtland are 
27 miles distant, and a mail left Wymore 
at 6 p. M. daily, arriving at Courtland 9 p. 
M. the same day. ‘The Wymore bank 
mailed the checks the same day they were 
received to a bank at St. Joseph, Mo., 
which bank mailed them to a bank at 
Omaha, Neb., and the latter mailed them 
to a bank in Courtland, where they ar- 
rived and were protested for non-payment, 
June 5. 

The court held the Wymore bank did 
not present the checks for payment to the 
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Courtland bank within a reasonable time, 
and the indorser, Miller, was thereby dis- 
charged. Thecourt further held : 

1. An ordinary check is not designed 
for circulation, but for immediate pre- 
sentment, and to charge an indorser must 
be presented with all due dispatch and 
diligence consistent with the transaction 
of other commercial business. 

2. Greater diligence is required in pre- 
senting ordinary checks for payment than 
in presenting ordinary bills of exchange. 

3. No custom or usage among bankers 
as to the manner of presenting ordinary 
checks for payment will relieve them from 
the legal duty of presenting such checks 
for payment within a reasonable time. 

4. Ina suit by an indorsee against the 
indorser of an ordinary check, where the 
defense is that the check was not 
sented within a reasonable time, inquiry 
as to whether the indorser was damaged 
by reason of the failure to present the 
check for payment is immaterial. 

2. Gifford v. Hardell, supreme court of 
Wisconsin (B. L. J. January 1895). Checks 
on Milwaukee were indorsed and deliv- 
ered at Dousman, Wis., July 17, 1893, 
whence they were mailed to New Rich- 
mond, Wis.; thence to Chicago; thence 
to Milwaukee; being presented to the 
drawee July 21st, and payment refused, 
the latter having suspended at the close 
of business July 2zoth. If the checks had 
been presented July 2oth they would have 
been paid. 

Held, the indorser at Dousman was 
discharged, the sending via Chicago re- 
sulting in presentment later than the time 
at which they should have been presented 
in the exercise of due diligence as fixed by 
the rule of law for the presentment of dis- 
tant checks. That rule is as _ follows, 
being equally applicable between indorsee 
and indorser, as between payee and 
drawer:—Where the payee receives the 
check from the drawer in a place dis- 


pre- 
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iant from the place where the bank 
on which it is drawn is located, it 
will be sufficient for him to forward it 
by post to some person at the latter place 
on the next secular day after it is re- 
ceived and then it will be sufficient for 
the person to whom it is thus forwarded 
to present it for payment on the day after 
it has reached him by due course of mail. 

3. First National Bank of Manning v. 
/arneman, supreme court of lowa (B.L.J. 
February 1895). Indorser discharged by 
reason of delay in receiving notice of dis- 
honor sent by circuitous route. 

4. Gregg v. Beane, supreme court of 
Vermont (B. L. J. June 1897). Held: 
Where the payee of a check receives it at 
a place distant from the location of the 
bank on which it is drawn, due diligence is 
observed if he forwards it by post to an 
agent in the latter place on the next sec- 
ular dav after it is received, and if the 
agent presents it for payment on the day 
after it has reached him in due course of 
mail. 

Transmission to the place of payment 
through a correspondent in a reserve city 
so remote as to delay the presentment be- 
yond the time allowed by the above rule 
is not due diligence, and the drawer will 
not be liable in case of non-payment by 
reason of the drawee bank’s failure. 

Any change in the above rules to better 
conform to medern banking customs must 
be made by the legislature, not by the 
courts. 

In this Vermont case, other pertinent 
decisions are cited. 

In all the foregoing cases, representing 
the prevailing authority, a direct mode of 
presentment is prescribed and required,and 
banking customs to the contrary are not 
recognized as changing the rule and pro- 
tecting bankers in case of loss from its 
violation. In Vermont, following this de- 
cision to the effect that any banking cus- 
tom of indirect collection routes in dero- 
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gation of the rights of drawers, cannot be 
recognized by the courts, but must be le- 
galized, if at all, by legislative enactment, 
the Vermont legislature on November 24, 
1896, promptly passed an act as follows: 
‘In order to hold the maker, indorser, 
guarantor or surety of any check or draft 
deposited with or forwarded to any indi- 
vidual or bank for collection, or owned by 
any individual or bank, it shall be suffi- 
cient for said individual or bank to for- 
ward the same in the usual commercial 
way now in use, according to the regular 
course of business, and the same shall be 
considered due diligence in the collection 
of such check or draft.”" Vermont is the 
only state, we believe, wherein indirect 
collection routes, according to the custom 
of bankers, are made lawful in modifica- 
tion of the rule of direct presentment es- 
tablished by the law merchant. 

In Tennessee a recent decision of the 
supreme court (see the Journal for No- 
vember 1899, pages 585, 613) is to the 
effect that a bank receiving paper for col- 
lection, payable at a distance, is justified 
in making use of intermediary banks ac- 
cording to its usual custom, and is not 
bound to send direct to an agent at the 
place of payment. We know of no other 
decision which, contrary to the general 
trend of those above cited, allows banks to 
forward items through indirect channels, 
according to their usual custom and thus 
modifies the rule requiring direct forward- 
ing to an agent at the place of payment 
prescribed by the majority of decided 
cases. 

The above review and summary of the 
law, brings the subject down to date. We 
trust it is full enough to meet the needs 
of our correspondents,as well as other read 


ers, and enable them to determine 
whether they will continue to send col- 
lection items through indirect channels, 
with the attendant risk, or so arrange as 
to conduct their business according to 
fixed, legal, requirements. 
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Loan by National Bank Upon its Own Shares 


In the March JourNnaL we published 
an inquiry from ‘‘Cashier” in Pennsyl- 
vania asking if, where a stockholder in 
a national bank had lodged with it his 
shares as blanket security for loans, 
and had died indebted to the institu- 
tion, the bank could hold the stock 
ag:inst his legal representatives. In 
reply, wecited the decision of the ap- 
pellate division of the New York Su- 
preme Court in Buffalo German Insur- 
ance Company v. Third National Bank 
of Buffalo holding that a national 
bank could create and enforce, by by- 
law and notice in certificate, a valid 
lien upon its stock for the indebtedness 
of a stockholder, notwithstanding the 
national bank act prohibits loans by a 
national bank upon the security of its 
own shares; and we reasoned, if this 


decision was sound, that abank could, 
with even stronger claim of right. en- 
force the security, where instead of a 
mere lien, it held the shares themselves 
by way of pledge for loans. 

The New York Court of Appeals has 
now reversed the appellate division in 
a decision which will be found pub- 
li-hed in this number; but while the 
court holds that a national bank cannot 
create or enforce a valid lien upon the 
stock for indebtedness of stockholders, 
the case is held to be different where 
the bank actually takes the stock cer- 
tificates by way of security. In such 
event, the security is enforceable This 
is the case submitted by “ Cashier’ and 
the decision of the court of appeals, 
therefore, affords him an authority in 
support of his contention. 


UNINCORPORATED BANKS IN MICHIGAN, 


Use of Stationery Implying Incorporation, Unlawful. 


Vicit I. Hixon, Manistique, Mich. 

Dear Sir:—Your letter to the state 
treasurer inclosing blank checks, draft, 
business card and letter heads of Citizens’ 
Bank of Manistique, has been referred to 
this department for consideration. 

This institution being a co-partnership, 
and not a duly incorporated bank under 
the general banking law of this state, it 
would be subject to the regulation pre- 
scribed in sections 5271 to 5276 inclusive, 
of the Compiled Laws of 1897. I have 
made a careful examination of blank check, 
draft, business card and stationery in- 
closed, and the same in no particular in- 
dicates that the Citizens’ Bank of Manis- 
tique is a copartnership, and I am unable 
to see how it would be possible for a per- 
son doing business with said bank to as- 
certain in what capacity it assumed to 
transact a banking business without an 
examination of the records in the office of 


the county clerk. These drafts, checks, 
business cards and stationery seem to 
have been gotten up for the express pur- 
pose of conveying the impression to per- 
sons transacting business with said bank 
that it was a corporation and not a co- 
partnership, and vested with all of the 
powers pertaining to such business that 
would be granted to a bank incorporated 
under the laws of this state. This, inmy 
opinion, is a direct violation of both the 
letter and spirit of section 5275 of the 
Compiled Laws. 

In my opinion the stationery and forms 
used in the transaction of a commercial 
business should show upon the face the 
true capacity in which said copartnership 
assumed to transact such business, and 
that it should not assume to stand for 
what it is not. 

Yours respectfully, 
Horace M. Oren, Attorney-General. 
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MONEY IN CIRCULATION, 


More money per capita, more gold, 
more silver, and a larger total of money in 
circulation than ever before is the sum- 
marization of the “Circulation Statement” 
issued by the Treasury Department for 
April 1, 1900. For the first time in the 
history of the country the per capita cir- 
culation has crossed the $26 line and the 
year 1900 carried the total for the first 
time past the two billion dollar line, while 
the amount of gold and gold certificates 
in circulation is larger than at the corres- 
ponding date of any previous year. 

The ‘‘Circulation Statement,” which is 
issued at the beginning of each month, 
shows the total money in circulation on 
April 1, 1900, to be $2,021,274,506, and 
on April 1, 1899, $1,927,846,942, while on 
the corresponding date in 1898 it was 
$1,756,058,645; on April.1, 1897, it was 
$1,669,000,694, and on April 1, 1896, $1,- 
528,629,463. This shows an increase in 
total money in circulation in four years 
of $492,645,043, Or 32 per cent. 

The per capita money in circulation or 
the average amount for each individual 
in the United States is also larger than 
ever before, being $26.12 (calculating the 
present population at 77,395,000) against 
$25.45 one year ago, $23.69 two years ago, 
$23.01 three years ago, and $21.53 on 
April 1, 1896. 

The amount of gold in circulation is 
also greater than at the corresponding 
date of any preceding year, the total gold 


and gold certificates in circulation on 
April 1, 1900, being $785,845,549 against 
$727,748 591 on April 1, 1899, $618, 448,- 
941 on April 1, 1898, $554,582,096 on 
April 1, 1897, and $489,151,505 on April 
1, 1896; the increase during the four 
years being $296,694,044 or 60 per cent. 

The amount of silver in circulation, in- 
cluding standard silver dollars, subsidiary 
silver, silver certificates, and treasury 
notes of 1890 which were issued for the 
purchase of silver bullion and are to be 
retired when the silver is coined and put 
in circulation, amounts to $631,133,689 
against $626,982,804 on April 1, 1899, 
$610,661,729 on April 1, 1898, $569,024,775 
on April 1, 1897, and $558,224,447 on 
April 1, 1896. 

The following table shows the total 
money and total gold in circulation on 
April rst of each year from 1890 to 1g00, 


Gold & Gold 
Certificates, 


$508, 562,567 
552,785,919 
561,943,647 
519,285,960 
566, 408, 865 
528,337,088 


April 1 Total Money 
1890 
1891 
1892 
1893 
1894 
1895 


$1,437,494,052 
1,530,080,464 
1,608,641,520 
1,602,521, 806 
1,690, 714,808 
1,584, 184,424 


1896 


1897 
1898 


1899 
1900 


1,528,629, 465 
1,669, 000,694 
1,756,058, 645 
1,927,846,942 
2,021,274,506 


489,151,505 
554,582,096 
618,448,941 
727,748,591 
785,845,549 


BOSTON CLEARING HOUSE. 


Boston, April 10, 1g00. 
At a meeting of the Clearing House Commit- 
tee held this day, Mr. Charles A. Ruggles, 
formerly Assistant Manager, was appointed 


Manager, to succeed Mr. N. G. Snelling, re- 
signed. 
THOMAS P. BEAL, 
Chairman Boston Clearing House Committee. 
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THE COPPER INDUSTRY. 


The rapid growth of the copper industry in 
the United States and the large proportion 
which this country supplies of the world’s cop- 
per consumption is illustrated by some figures 
presented by a German publication entitled “A 
Century of Copper,” a translation from which 
has just reached the Treasury Bureau of Statis- 
tics. It shows that the United States 
during the decade 1891-1900 produced more 
than half of the copper of the world, while in the 
preceding decade it supplied but about one-third 
of the world’s production and in the decade 
1871-80 the proportion supplied by the United 
States was only about one-sixth of the total. 

The growth of copper production in the cen- 


has 


tury has, according to this statement, been very 


rapid, being in the first decade 91,000 tons, in 
the fifth decade 291,000 tons, and in the tenth 
decade, which ends with 1900, 3,643,000 tons, 
of which 1,963,000 tons is supplied by North 
America, the large proportion of this being from 
the United States. 

The greatly increased demand for this ma- 
terial is further illustrated by the fact that al- 
though the production has increased from 505,- 
g09 tons in the decade 1851-60 to 3,643,000 in 
the decade 1891-1900, the average price, ac- 
cording to the publication in question, has only 
fallen from £111 per ton to £52 per ton, pro- 
duction having during that time increased more 
than six-fold, while the price fell about one- 
half. 

While the world’s production has increased 
with startling rapidity during the century, that 
of North America has by far outgrown all other 
parts of the world, and it is apparently through 
the enormous supplies of North America— 
chiefly the United States—that the world’s pro- 
duction has so greatly increased. A table con- 
tained in this publication which gives the pro- 
duction of each decade by principal countries 
shows no record of production in North Amer- 
ica earlier than the decade of 1841-50, in which 
period the total production is given at 2,400 


tons, while in 1851-60 it was 37,000 tons, in 
1861-70 97,000 tons, in 1871-80 186,000 tons, in 
1881-go 730,000 tons, and in 1I8gI-1900 |,- 
963,000 tons, the copper production of North 
America in the 1891-1900 
thus two and a half times as great as in the 


decade being 
preceding decade and ten times as great as in 
the decade 1871-80. 

In the matter of consumption the figures are 
equally interesting. A table showing the con- 
sumption of England, France, Germany and 
North America gives the total consumption in 
those four countries at 400,583 tons in 1899, 
against 268,447 tons in 1893, being an increase 
of about 50 per cent. during the period under 
consideration; while in North America alone 
the production is given at 77,433 tons in 1893 
and 162,000 tons in 1899, the growth being over 
100 per cent. during the period. 

The rapid increase in the share of the world’s 
United 
States is illustrated by the export figures of 
the decade just ended which shows that the ex- 


copper consumption supplied by the 


portation of copper in ingots, bars and plates, 
which in 1890 amounted to 20,237,409 pounds, 
was in 1899 254,987,164 pounds, while the total 
value of copper exported, exclusive: of ore, in- 
creased from $2,349,392 int8go0 to $35,983,529 
in 1899. 


The following table shows the value of copper 
manufactures of all kinds, including copper in 
bars, plates and ingots, exported in each year 
from 1890 to 1899: 


1890 $2,349,392 
1891 : ‘ . 4,614,597 
1892. , , , 7,226,392 
1893 
1894 
1895 
1896 
1897 
1898 
1899 


4,525,575 
19,697,140 
14,468,703 
19,720,104 
31,621,125 
32,180,872 
35,983,529 





